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PREFACE 

Thib yolume is aa attempt to cover the field of law as it affects 
the employment of labor in the tJmted States. It is at once evi- 
dent that the method cannot be exhaustive, mnce mngle depart- 
ments of the subject have properly formed the theme of a num- 
ber of treatises, in some instances massive ; while under the head 
of l^^slatioa, the compilation of the labor laws of the states and 
the United States, issued from time to time by the Umted States 
Bureau of Labor, haa grown to be a volume of inconvenient 
bulk. It has been thought possible, however, to discuss and 
illustrate by the dtation of an adequate niunber of representa- 
tive cases and statutes the principles of the common law in their 
most impcNrtant phases, as well as the nature and trend of leg- 
islation, in so far as these are applicable to workmen and their 
^nployers in their relations as such, in a sin^e volimie of con- 
venient size. No detailed account of the items of legislation 
could be presented in a work of this character, since they are 
shiftily so rapidly that a voliune could hardly be put through 
the press before it needed revision. A summary and general 
view of such laws and of their legal construction and effect will 
answer the purpose of the student of the question of the legal 
control of the subjects under conmderation, while sufficient ref- 
erences are furnished to enable the pursuit of the subject in 
further detul if desired. An effort has been made to present 
with practical completeness the legal principles involved in pro- 
tective and r^ulative l^slation of this class, m so far as they 
have been made the subject of judicial determination by the 
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higher courts, so that, while the volome ia intended primarily 
to interest the student of the conditions of labor, it is believed 
that its value as a l^;al handbook is limited chiefly by its brevity, 
and that it will neverthdess be found worthy of conraderation in 
such an aspect. 

A recognized pressing need of the social organisation is the 
securing of safe and wholesome conditions of work and an ad- 
justment of the relations of employer and employed in the light 
of their mutual and reciprocal rights and interests, bo that there 
shall be natber undue advantages nor tmdue burdens on either 
nde. It is not many years unce such legal provision as existed 
was embodied solely in the common law, that body of customs 
and adjudications that had come to have the sanction of the 
courts of England and America to such an extent that it became 
a cl<^ to any progreaaive adjustment of law to chan^n^ eco- 
nonuc conditions. Clearly a policy shaped in the days of the 
hand loom and forge and transportation by horse power could 
poorly provide for the needs of industry to-day. The common 
law reduced to a codified form is printed as an appendix to this 
volume, and suffituent evidence of its inadequacy is afforded if 
this code is compared with the scores of statutes compiled in the 
fifteen-hundred-page volume of labor laws, forming the Twenty- 
second Annual Report of the United States Commissioner of 
Labor, presenting the enactments of the le^latures of the 
various states in their attempt to prescribe the respective rights 
and duties and to safeguard the phymcal and economic Interests 
of the parties to the labor contract. There is a feeling, only too 
well founded, that, despite Iqpslation, the dead hand of outgrown 
doctrines of the common law restrains the courts in their con- 
struction of statutes; but that there is encouraging advance in 
this respect cannot be giunsaid. 

The unusual activity at this time of a number of states and 
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PREFACI vii 

of various orgaoixations in attempting to Boly« the inobtem of 
a better distribution of the burdeiiB of industrial acddeaxta af- 
fords a clear icdication that the present doctrine of employers' 
liability will not much longer maintain the podtion of controlling 
importance which it now occupies, lliat the fundamental 
assumptions of this doctrine have been long since oul^rown in 
the destruction of actual personal contact between employer 
and workman and the growth of the great industries of trans- 
portation, manufacturing, and mining, in which the mutual 
respon^bili^ of fellow-workmen becomes impossible, is a con* 
elusion that cannot be disputed. The widespread study of the 
principles of compensation by federal and state conmuasionB 
and otherwise, and the enactment of compensation laws by the 
federal Congress and by several state legislatures are doubtless 
but the foremnnera of great and desirable changes in the atti- 
tude of the law-making bodies and the courts in reapect of this 
subject. 

To what extent the collective bargamng of the labor union is to 
affect the contract of employment is anothra* unsettled question. 
As in the above mentioned mattOT, it is a question of abedute 
individualism ^ving way to collectivism, or at least a modified 
individualism, as a result of far-^eachii^ changes in the indus- 
tiial orgamsation, for which the workingman is not primarily 
respondble. It is not too much to say that epoch-making 
decisions affecting labor orgfuiizaticms are being made and to be 
expected shortly. The law on this subject is in an unsettled 
coni^tion, and will doubtlees remun so for a long time to come. 
The diversity of interests of the employing and employed classes, 
as they are now conceived, and as they have always been re- 
garded so far as lustory gives account of the employment of 
labor, does not permit an anticipation of an early or easy settle- 
m^it of the questions involved between these two elements of the 
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produciitg and distributii^ forces of society. It seema hardly 
more than commonplace to aay that the more rapidly the 
reciprocal rights of combined and delisted representation of 
the two parties are recognised, the more rapidly the existiiig 
problems will find th^ solution. 

XdNDLBT D. ClABE. 

Wasbimoton, 1911. 
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LAW OF THE EMPLOYMENT OF LABOR 

CHAPTER I 

THB CONTRACT OP EUPLOTUBNT 

Section 1. The Basis of the Rdaiion of Emj^oyfr and Em- 
ployee. — In order that the etatus ctf employer and employee 
may come into existence there must be a contract or agreement 
between the employer or bia representative and the person enter- 
ing upon service or bis representative. Such a contract may be 
informal to the extent of beii^ only inferable from the conduct 
of the parties,* or it may be carefully drawn in writii^, signed, 
and witnessed. Contracts which cannot be completed within 
one year, to be enforceable, must be in writing, being within 
the statute of frauds.* In case of an implied contract, sufficient 
facts must be shown to support it,' since a mere volunteer can 
neither collect wages nor hold the person served liable for 
injuries/ No practicable form of contract, however elaborate, 
could be presumed to embody all the conditions and conse- 
quences that result from the consent of the parties, the one to 

1 Nimmo «. Walker, 14 La. Ann. SSI. 

■ Jonea *. Hay, 52 Barb. SOI (N.Y.) ; Eaoaelman Printinc Co. ■. F17, 9 lad. 
App. 393, 35 N.B. 1045. 

■ Hart *. Heeg. 41 Mo. 441 ; Ooddaid >. Foater, 17 Wall. 123 (U.S.> ; Robin, 
■on a. CnshnutD. 2 Dea. 141 <N.Y.). 

* Roberta ■. Bwilt, 1 Yeatce 20S (Pa.) ; Jones >. Jinoer. Giat. 708 <Va.) ; 
Baitholomew >. Jcckooii, 20 Johns. 2S (N.Y.) ; Loogaa t. Tyler. 114 Fed. 716 
(CCA.). 
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'teadee 'sefnce* and the other to receive it and to pay comp^iBa- 
tioa therefor. In other words, there ts formed a status of the 
two parties, determined by loi^ usage, the rulings of the courts 
in unnumbered cases, and many statutory enactments, the de- 
tails of which are to be known only by a consideration of the 
whole law relating to employment, and which no contract 
attempts to express. 

There is not in Uie United States, nor has there ever been 
unce the establishment of the Government, any difference be- 
tween contracts of hiring and other contracts, so far as the gen- 
erally controlUng principles of law are concerned. Competent 
parties (t.e., of legal capacity), mutual ^reement, and lawful 
and suflicient consideration, are the essentials here as elsewhere. 
The same limitations, neither more nor leas, as to immoral acta 
or those otherwise contravening public policy affect the con- 
tract of employment as they do other contracts. But the 
agreement having been reached, the law intervenes to secure to 
both parties certain rights and defenses that have been con- 
ceived, throi^h a long series of adjudications and le^slation, 
to best conserve the interests of the immediate parties to the 
contract, and, in what may fairly be swd to be an increasii^ 
degree, the interests also of that great third party, the general 
public. 

Section 2. CondUione of the Contract. — Among the condi- 
tions imposed by law, but not at all appearing in any customa- 
rily used contract, are the requurement that the employee shall 
be engaged only in lawful pursuits,* that he shall be treated with 
reasonable regard to health and comfort,* that he shall not be 



byGooglc 



THE CONTRKOr OF EMPLOTMKNT 3 

exposed to other risks than those reasonably incident to bis 
employment/ and that the conditions surrounding emptoyment 
shall not be corrupting or inimoraL* On the otiux hand, an em- 
pbyee is supposed to be competent/ to obey reasonable inetruo- 
tions and commands/ to use ordinary care in the performance 
of his work/ and to have due r^ard for hia master's interests.* 

Bules of the empbyer or customs of the trade, not in terms 
forming a part of the contract of employment, must be shown to 
have been known to both parties at the time the contract was 
entered into if they are to be incorporated therdn as a matter of 
defense in an action at law.' And a mere continuance in service 
after becoming aware of regulations not known at the time the 
contract was made is only evidence tending to show assrait, and 
is not conclufflve.* 

Where the rate of wages is not defimtely fixed, custom may 
be referred to, and the court will undertake to find out what tiie 
services were reasonably worth and award a quantum meruit,* 
due r^;atd being had for special skill or professional abiUty;** 
and so'of the other factors that enter into a contract of employ- 
ment, though the rules of common law, the effect of custom, and 
even the terms of the contract itself are becoming more and 

■See Chapter VI. 

■ Wamer •. Bmith, wpra; Bary ■. WelUoe, Wlifht 667 (Ohio). 

* Waush I. Shunk, 20 Pa. St. 130 ; Pwkei ». Ftatt, 74 UL 430. 

* Lairrence *. Oullifer, 86 Me. 632. 

' MoCnMkea *. Hair, 2 Speen 2S6 (RC). 

* Oowa t. AKirew, 59 C*L 119. 43 Am. Rep. 243. 

' Dodfe t. FftTW, 16 Onv S3 (MaM.) ; HanDon ». Salmoa FUla Mfg. Co., 
36 Me. 417. 

1 CoUiDi «. Inm Co., US Mav. 23. 

■Ba^e7>.BatM,WriBht 70S (Ohio); MlUac (. Cnddr, 48 BUob. 273, 88 Am. 
Bep.161. 

>* Stoekbridce f. Cnwkw, S4 Me. 849. 
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4 LAW or THE EMPLOYMENT OF LABOR 

more affected by statutory enactments and the ctHutnusticA 
put upon them by the courts of .the various states. 

The general rule applicable to the fonnatioa of contracts that 
there must be a meeting of the minds of the parties thereto, is in 
force in labor contracts to prevent fraud fukd misr^reaentation 
u to the conditions in existence in the employer's works or 
bu^eu ; but a few states have enactments looking to the more 
specific prohibition of deception, uid particularly in the matter 
of the existence or non-existence of strikes.* The nature of the 
employment and the prevalent sanitary conditioits must not be 
misrepresented, under like penalty, though with reference to 
strikes, it is in most cases made unlawful to fail to give notice 
where they are in existence, while only actual false statement 
with reference to other conditions is condemned. 

SiCTiON 3. Freedom to Contract. — Whether the right of 
contract is inherent in free manhood, as has been concluded 
from the guarantee of Magna Charta that "No freebom man 
shall be disseized of his ftee tenement or liberties or his free cus- 
toms," taking "customs" to include freedom of trade; or 
whether it depends on such guarantees as are found in our 
national and state constitutions, is a question of historical in- 
terest, but not of controUii^ importance. There is frequent 
reference to the fomleenth amendment to the Constitution of 
the United States in cases in which the freedom of contract is 
discussed,* aa well as to the similar provisions of the state consti- 
tutions relative to the protection of liberty and property. While 
these seem practically to embody the doctrine of the clause of 

> C*L, Sim'* Penid Code, p. 6311 ; HI., R.B., ch. 48. ko. 49 : Mont., Acta ISOS, 
oh. 60; One, Acts 1903, p. 193; Tenu., Aota 1901, ch. 104. 

■ Allseyer f . Loninan*, ISC 0.8. S78, 17 Sup. Ct. 427 ; Lochner i. N«w York. 
108 UJB. 45, 2S Sup. Ct. C39. 
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Magna Charta quoted above, it is sufficient for out present pur* 
pose that these guarantees exist, and that, with the common 
acceptance of the view that the protection of property involves 
the protection of the right to malte reasonable contracts with 
reference to its acquisition and use, they are understood to 
guarantee the freedom of the contract of employment.^ 

Labor is the worldngman's capital, and it is his right to em- 
ploy it or dispose of it as nmy appear to his judgment best in 
the conditions in which he finds himself, subject only to the 
rules of law that forbid contracts which are against public 
policy.* Every man has the right to earn his living, or to pui^ 
Bue his trade or bumess, without undue interference, a right of 
absolute freedom to employ or to be employed,* to make con- 
tracts with reference to service, whether as employer or eror 
ployee, or to refrain from malritig them, for any reason or no 
reason,* and such a right is both a liberty and property right, 
within the guarantees of the federal Constitution.' Such a 
statute as that of Indiana, therefore, which prohibits employers 
from discriminating against persons or classes of persons seeking 
^nployment, by posting notices or otherwise,* is obviously of 
no value, since the employer is as free to reject as the employee 
is to refuse any proposition for employment, no matter by whom 
made, or tor what reason held undesirable. 

■ Loebnet «. New Yoi^ nipro.- Muller *. OnftHi, 208 n.8. 412, 28 Sap. Ct 
824 ; AtUog «. Fletchei Co., 65 N J. Eg. 666, SS AU. lOI*. 

•Peoplef. Mari.99N.Y. 377. 2N.E.29; Inw J»oolM,e8N.Y.98; Prowr*. 
Feoplfl, 141 ni. 171, 31 N.B. 396. 

• Jisney City Printing. Co. >. Cundy, 03 N. J. Eq. 7S0, (>3 Atl. 230. 

• Adair t. United States, 208 U.S. 161, 28 Sup. Ct. 277 ; New York, C. ft St. 
L. R. Co. >. Sohaffer. OS Ohio St. 414, 62 N.E. 1036. 

•State e. Minouri Tie ft Timber Cki., 181 Mo. £36, SO aW. 633; Joaea*. 
LeaBe, (Waih.) 112 Fml 81. 'A.a, m. r087p. 
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Sbction 4. LimUaiions on Freedom of Contract. — This free- 
dom is leg&l rather than economic and practical, aod has been 
called a Ic^ fiction, a deugnation which appears just in view of 
the widespread manifestation of a purpose to interfere with and 
restrict it by l^alative actioiL The man without invested 
capital requires the constant return from his labor in order that 
his own needs and those of his dependents may be met ; while 
the employer, who may as imperatively require labor for the 
conduct of his bunness, still has between him and immediate 
want a reserve fund which makes him the economic superior of 
the average man seeking employment. To lessen this in- 
equality, organized labor provides "out-of-work" and "strike" 
funds, to tide the membership over the period of unemploy- 
ment. The rules of labor oi^janisations also restrict the free 
action of their members, while society at large proceeds by way 
of ie^slation, seeking to fix the conditions of employment, 
ather generally, or for specific iadustries or groups of indus- 
tries. There is now a very considerable body of such lefpslation 
relating to the modes and times of paying wages, and, on public 
works, the rate of wages ; to the hours of labor, the condition 
of working places, the guarding of machinery, the employment 
of women and children, and much also that would not come 
within the scope of statutory r^ulation were it not for the 
recogmzed difference between the average employer and the 
average employee in freedom to choose or reject the conditions 
of employment. Of wider general scope, but of less importance 
as actually affecting the contract of employment, are provi- 
CKons fotmd in the codes of a few states, taken from the work of 
a commisuon appointed by the state of New York in the year 
1857, to draft a oode for that state. This draft was a codifica- 
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tioQ in pretty complete form of the conunon law, aod, though 
it was rejected by the state for which it waa prepared, it waa 
adopted by California, Montana, and the Dakotas.^ It is, aa 
indicated, nothing more than a restatement of the prindplea 
of the common law, so that while it embraces many of the topics 
to be considered in the present undertaking, its providons call 
for no discussion apart from that given the rules hud down by 
the courts as the common law. 

Section 5. Police Power. — The question naturally arises as 
to the right or authority of legislatures to intervene in the 
matter of contracts of employment so as to modify the other- 
wise prevalent rule of unrestricted freedom; and the answer is 
that it is only as an exercise of the so-called police powers of the 
states that such acts can be accepted as valid. What these 
police powers are is not a matter of accurate definition, inas- 
much as they concern the policy of the individual states, which 
is subject to growth and chai^ with changing industrial and 
social conditions.* The police power, in its broadest accepta- 
tion, means the general power of a government to preserve and 
promote the public welfare by probibitii^ all things hurtful to 
the comfort, safety, and welfare of society, and establishing 
such rules and regulations for the conduct of all persons and the 
use and management of all property, as may be conducive to 
the public interest.' It relates to the safety, health, morals, 
and general welfare of the public. Both property and liberty 

■ See Appendix. This code hM been atneDded in aome reapecta in at least 
tluee of the atataa named, but is reptoduoed in practioaHj' ttt oiiciaal Tonn m 
pmentiiiK in brief the priDciples of tiie oommon law governing the oontraet ti 
emi^oyinent. It i* reteired to aa the Fi^ Code, from ita chief editor, i 

• Atkin V. Eanaas, 191 U.S. 207. 24 Sup. Ct. 124 ; Holden >. Hardy. 189 U.S. 
366, 18 Sup. Ct. 383. • Am. & Bdc Cyo. of Law, Vcd. 22, p. «16. 
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are held on such reasonable ctmditicHU aa may be impoaed by 
the govemiog power of the state in the ezerciae of this power, 
and with such conditions the guarantees of freedom of contract 
in the fourteenth amendment were not demgned to interfere.* 
In the case just dted, it waa said that thia power eziBts in the 
sovereignty of each state, but is none the less subject to the ia- 
quiry whether any particular exercise of it oi enactment under 
it is fair, reasonable, and appropriate ; or whether, on the other 
hand, it is an unreasonable, unnecessary, and arbitrary inter- 
fer^ce with the right of individuals to their personal Uberty. 
Not every invamon of the right of liberty or property will be 
condemned, however,* and it will be left to the legislatures of the 
states to declare, aa the representatives of the people, what 
restrictjons, within the constitutional limitations, will be placed 
on the freedom of contract ; and it is laid down by our highest 
tribunal that, while it is the duty of the courts to guard the con- 
stitutional rights of the dtisen against merely arbitrary power, 
it is equally true, and imperatively demanded, that legislative 
enactments declarii^ the policy of the state should be recog- 
mzed and enforced by the courts imleas they are plunly and 
beyond all question in vioiation of the fundamental law of the 
Constitution.* The fact that principles are at one time accepted 
as govemiiME under the dedmons of the courts construing the 
common law does not bind them irrevocably upon the state. 
"While the court, unaided by legislative declaration, and apply- 
ing the principles of the common law, may uphold or condemn 
contracts in the li^t of what is concaved to be public policy, 

1 Loebner >. New York, IM U.S. 45, 26 Sup. Ct. fi39. 

•PeoideM ret. Williama EngliiMving, etc, Co. i. Heta. 193 N.r.l48,8SNJE. 
1070; Booth t. People. I8SIU. 43, 57 N.B. TBS. 
■ AtUiiKEMMH,«ifra; Holden f . Hardj, Mpra. 
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ite determinatioti as a rule for future action must yield to the 
le^slative will when expressed in accordance with the organic 
law. The legislature, provided it acts within its constitutional 
authority, ia the arbiter of the public p(^cy of the state." ' 

Sbction 6. Term of the Contract. — Apart from those con- 
tracts which by their terms fix the period of their duration stands 
the body of contracts to hire generally or for an indefinite time, 
forming the vast majority of labor agreements. In most juris- 
dictions in this country a contract for an indefinite period is, 
subject to proof to the contrary, terminable at any time at the 
option of either party.* An unsupported promise for permanwit 
employment is of this nature ; * but if an employee has secured 
an option to liiB contract for permanent employment by waiv- 
ing a claim for damages/ or by ^ving up a competing business 
to engage in the defendant's service,' the contract cannot be 
set aedde merely at the choice of the employer. 

According to the TJ^ng^iah rule,* which is also largely followed 
in this country, the term of the contract may be inferred from 
tiie conditions agreed to as to the times of payment, payments 

1 ChicaEo, B, k Q. R.B. *. MoQulre, 219 U.S. HO, 31 Sup. Ct 2S9. 

■ Lord ■. Ootdbog, 81 Cal. SOe, IIS Am. St. Rep. 82 ; KuiaM P. R. Co. i. 
Roboraon, 8 Colo. 142 ; Baboook, eta., Co. t. Moon, 02 Md. ISI ; Hotohkui i. 
Qodkiii, S3 App. Dir. 468. 71 N.Y. Bupp. eso. 

• Loid >. OoldlNTB. iwpra; LmdaviUe, etc., Co. •. Offutt, 99 Ky. 427. » 8.W. 
181 : 8t. Louia, I. M. & S. R. Co. >. Mathews, 64 Ark. 398. 42 S.W. 902. 

• Smith >. R. Co., 60 Mimi. 330. 62 N.W. 392 ; Pieree t. R. Co., 173 U.S. 1, 19 
Sup. Ct. 836; PaonarlTuiU Co. i. DoUn. 6 Ind. App. lOB. 32 N.E. 802 (oon- 
tiBct for "rteady Mtd panunent employment" hdd to be one for file, or «> long 
M tbe «Bai;Jo7«e diould be able, ready, mnd willini to perform th«aervioM uaicned 
by tiM oompany) ; SteBme i. R. Co., 112 Mich. 661. 71 N.W. 148. But see 
Teua M. R. Co. •. Morris. 20 Tez. Qt. App. 491, 69 S.W. 102. 

< CMDig 1. Can. 167 Mu>. 644. 46 NJS. 117, 36 L.B-A. 612, tmd note. 

• EmmMH *. Bdecton. 4 HX.C. UO; Buokingbwn ■. Canal Co., 66 L.T.R. 
(NA)886. See Wood. M. * S., 272. 
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by the day, week, month, or year ruong the presumption that 
these periods indicate the length of time the cfmtract is to run,* 
or raUier that they mark the time at which it may be termi- 
nated by either party.* Definite provisions of the contract will 
of couise control, but in their absence, language denoting periods 
of payments or measurements of salary or wages, as weekly or 
monthly, etc., is of great weight in determiiung the period of the 
contract.' Where the time is not indicated with greater def- 
initeness than is set forth in the simple statement that the hiring 
is at the rate of a demgnated sum per annum, the contract has 
be^ held to be an indefinite one ; * but no good reason appears 
why, in the absence of other conmderations impairing the w^ght 
of such evidence, a contract at a yearly rate should be on a dif- 
ferent footing from a hiring by the week or month, and there is 
abundant authority for holdii^ that a hirii^ for a year is meant 
when it is at a yearly rate.* Especially is this the case where the 
word " salary " is used.* When one continues in service after 
the expiration of an agreed or implied term of contract, the law 

■MoMi. Decatur Land, etc., Co., 93 Ala. 269. 9 So. 18S; Tenn. Cool, eta., Co. 
■. Piaroe, 81 Fad. 814 (CCA.) ; CionemilUr >. Mflling Co., 134 Wis. 248, 
114 N.W. 432 ; Beiwh >. MuUin, 34 N.J.L. 343 ; Horn i. AnodatioD, 22 Mion. 
233 ; Kelly >. Wheel Co., 62 Ohio St. £08. S7 N.E. 084. 

> Whitmore r. Weroer, 86 N.Y. Supp. 373 ; Capron •. Strout, II Ker. 301 ; 
Norton >. Cowc^. 65 Md. 369, i Atl. 403. 

• Tubbfl ■. CummiDga Co,, 200 Man*. 565. 86 N.E. 921. 

«Haney >. CaldweU, 36 Aik. 166; Tucker *. Coal, etc.. Co.. 63 Hud 189 
<N.Y.); Martin i. In*. Co.. 148 N.Y. 117, 42 N.E. 416; Brookfidd ». Dnuy 
CoUege, 130 Mo. App. 339. 123 S.W. 86. 

• Maynard >. Conet Co., 200 Mara. 1. 86 N.E. 877 ; Chamberiain *. Stovo 
Work^ 103 Mich. 124. 61 N.W. 632 ; Mo«g *. Decatur LandCo.. 93 AIa.2S0.9 
So. 188 ; Eirk *. Hartmaii. 63 Pa. 97 ; Kdlon >. Iiu. Co.. 94 Wis. 664. 69 N.W. 
SS2 ; MBgarahan v. Wright. S3 Oa. 773, 10 8.E. 584. 

• Mayuaid >. Corset Co., mpra; Peoide i. Meyera, 11 N.T. Supp. 217 ; Han- 
deiaoti ». Koonis, iOS Uo. 3S6, «S B.W. 73. 
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presumes that the original contract is renewed as to both period 
and rate of payment.' The Field Code contains the above pro- 
vifflous aa to implied term and renewal in statutory form.* 

Opposed to the doctrine of implied term set forth above is 
one that no inference whatever is to be drawn f nan the use of the 
words ' ' week," " month," or " year " in fixing the rate of wages.* 
One writer goes so far as to say that the rule is inflexible that a 
hiring at so much a day, week, or year raises no presumption aa 
to the length of time the service is to continue, and that the 
employee is chM'ged with the burden of proving that any other 
than an indefinite hiring is meant, terminable at the will of 
either party.* In this view, a hiring by the month can be ter- 
minated at any time, either during the month or at its end, 
without notice ; * and the word " salary " imports nothing as to 
term, even when stated as a yearly salary.* This statement is 
obviously too sweeping, and contrary cases are to be found in 
some of the jurisdictions from which citations come in support 
of it ; ' and the better reason clearly favors the attaching of 
some measure of significance to the designations of periods of 
time, even thoi^h the principal idea is that of rate of payment 
and not of term of employment, 

iChemical Works >. Pender, 74 Md. Ifi, 21 Atl. 086; TBtt«tBOD«.Mlg. Co., 
100 Mass. 66 ; Adanu ■. Hbqntriek, 126 N.Y. 124, 26 N.E. 143. 

■ See Appendix. 

> Wddnum *. United Cigu Stores Co., 223 Pa. St. 160, 72 Atl. S77. 

• Wood, M. ft 8., 2d ed., see. 136. 

■The Rescue, 116 Fed. 380; The Pokanoket. 166 Fed. 241 (CCA.) ; Evsns 
*.B.Co.,24Mo. App.lU; Haneyi. Csldwdl, 36Ark. 156; Fnink *. Maternity, 
eto., Co., 107 N.Y. Supp. 404. 

•Edwards*. Seaboard A R.R. Co., 121 N.C.4go,28 5.E. 137; Martin*. Ins. 
Co., 148 N.Y. 117. 42 N.E. 418. 

' The Hudson, Oloott 3B6, Fed. Caa. No. 6831 ; Zeuder *. Setloer-Toothil 
Co., 39 N. Y. Supp. 346 ; Jones b. Trinity Parish Vertry, 19 Fed. 50. 
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Entire ooatracts, or those wtuch leqmre complete performance 
before any part can be con^dered as performed, allow no pro- 
portionate recovery for part perfonuauce/ — a rule which may 
well be held to apply to a sailor shipping for a voyage or a tenant 
engaging to make a crop. The implicaticm of terms, as from a 
hiring by the month or year, has been held to carry with it the 
conclumon that such a contract waa entire, i.e., for full periods 
of months or years, and the obvious hardship of such a rule and 
the failure of the reason therefOT in many cases where it is clearly 
practicable to comdder contracts as severable have led to the 
rejection by some courts of such a rule,* which rejection may in 
turn have had somethii^ to do with the modification of the rule 
as to implied terms; since it is obvious that if the employee 
clums the right to hold his employer to payment for entire 
units of time of employment, he is equitably obligated to render 
entire units of service or wuve claims for fractional parts of the 
unit of time during which he may have worked, be it week, 
month, or year.* 

Section 7. Enforcement of iJie Labor Contrad. — A prime 
coaaderatioD in connection with any agreement is the matter 
of its enforcement, i.e., the question as to procuring the actual 
specific perfonnance c^ the act concerning which the agreement 
was made, or the redress aviulable if this is not feasible. In 
general, contracts are enforceable in equity according to their 
terms, unless there is an adequate remedy in a suit at law for 
money damages. The labor contract is an exception to the 

1 McMfllmo >. Vtuideriip, 13 Jcduw. 160 (N.Y.); Jeudngi •. Cuop, 13 John*. 
04 (N.Y.) ; Da-m g. Maxwell. 12 Mete. 2S0 (Msm.). 

' BrittoD*. Taraei. 6 N.H.481 ; FMerv. VSUbolM. 8 lomlOa; BId»«. Tatai, 
SlDd.116; 2Fan.Coi>t.pp.40,41. 8«e MO. 6. 

>BMoh*.MiilIin,3«NJJi.343; 2 I^n. Cont. p. 85. 
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gjenaal rule, no enforcement of the specific peiformanoe of 
merely personal aervicea being granted,' becaufle of the inability 
of the courts to supervise or insure their eicecution,* as well as 
because such enforcement would savor of involuntary servi- 
tude.* An employee contracting to render exclusive services of 
a imique or extraordinary character/ or whose In^ach of con- 
tract would involve the probable disclosure of trade secrets,* 
may, however, be enjoined from rendering service to another 
during the period of time for which the previous ccmtract was 
to run. The application of this remedy will be restricted to a 
reasonable tei^h of time,* though the restriction as to time 
does not apply to the matter of the disclosure of trade secrets, 
that not being construed as a contract in restraint of trade.' 
A perpetual injunction will therefore lie agfunst the disclosure 
of trade secrets by an employee who has been inducted there- 
into under an agreement, express or imphed, that they shall not 
be disclosed ; ^ and an employee is bound by such an agreement 
without regard to the methods by which he obtfuned his knowl- 

1 Artliur >. Oakeo, 63 Fed. SIO ; Boquemora A HbU s. Mitohdl Biob., 167 Aim. 
476. 62 8o. 423 : Iron A Steel Co. i. NiohoU. 73 N.J. Eq. 684, .60 AU. 186 ; Ga. 
Code, aeo. 4919. 

* Wm. Rogers Mfg. Co. ■. BogerB, 58 Conn. 356, 20 Atl. 467. 

> Clark's Cue, 1 Blaekford (Ind.), 122, 12 Am. Dec. 213. 

«Limiiey *. WsgiiBr, 1 De Gei, M. ft G. 601; Eeitb t. KeUoBumn, IW 
Fed. 196; MoCall *. Wright, 198 N.Y. 143, 01 N.E. 516 ; MoCftull i. Braluun, 
16 Fed. 37; Qft-Code, «ec4010. 

' HaniMn «. Sugar Befiuiug Co., 110 Fed. 304 (aCjL) ; MeCad t. Wright. 

*Huiieons. Sugar Rrf. Co^ tupra; Iron A Steel Co. ■. Nicholi, tujira; 
we b1m> Muble Co. ■. Ripley, 77 U^ (10 Wall.) 330. 

' Jarvis i. Peek, 10 Paige's Ch. 118 (N.Y.) ; Taj^or v. Blanchard, 13 Allell 
S70 (Man.), 00 Am. Dee. 203 ; Thnm*. Tlooynski, 1 14 Mich. 140, 72 N.W. 140. 

■ Peabodr •. Norfolk, 08 Man. 462 ; Stone *. Goas. 66 N.J. Bq. 756. 66 Atl. 
736; H.B.Wiggina'SonaCo.v.Cott-A-LBppCo., 16DFed. 150. 
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edge of the secret.' An agreemeat that is bo Imad as to pre- 
clude the disclosure or use of one's own secrets or discoveries 
made during employment, or of all the treatments and pro- 
cesses used by his ranployer, whether secret or not, is not 
enforceable by injunction.* 

Section 8. Violatuma of ContracU by Emjiloyees. — Actions 
for damages are available for the violation of labor contracts as 
in the case of other broken contracts,* though the damages must 
be shown to be actual in order to support a recovery.* Inas- 
much, however, as it is often true that a judgment against the 
employee will ful to secure returns, while one against the em- 
ployer will have viJue, the consequence is that in such cases 
there is a condition in which one party can violate his contract 
without liability, while it is enforceable against the other. The 
practical effect of this condition is modified by the fact that the 
term of hiring is customarily indefinite and general and termin- 
able at the will of either party. Compulsory servitude, which is 
prohibited by the thirteenth amendment to the Constitution 
of the United States, would be too nearly approached by a con- 
struction of law that would compel service beyond a voluntary 
rendition of it; while to compel employment would not be 
allowed, since that would be an infring^nent on the freedom of 
contract, * which cannot be waived, even by contract,' 

A peculiar provision found in the Field Code is one that seems 
to imply that a contract for two years or under can be enforced 

> Thum *. TlooiTuiki. tupra. ' Iron ft Stod Co. >. Niehola, mpro. 

■ Word *. Winder, 16 La. Ann. Ill; Payne *. Weatern A Atlantic R. Co., 18 
Lea 607 (Tenn.) ; Hamtdin >. Diiuief ord, 2 Edw. Ch. 63S (N. Y.) . 

• Eaaselman Pnntins Co. «. Fry, 9 Ind. App. 893, 36 N.E. 803. 

• Rdd Ice Cream Co. *. Stephena, es HI. App. 334. 

• ffilton •. Eakenley, 6 EU. A Bl. 47. 
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in the states adoptiog it, the law stating that, except in the c 
case of apprenticeslup, no contract can be enforced agiunst an 
employee beyond the term of two yean from the commencement 
of services under it.' This o&nnot be construed, however, as 
looking toward an enforcement of specific performance, which 
is prohilnted by statute/ but only as setting a period to con- 
tracts giving rise to actions. It is not held to make the contract 
void as agamst the employer, but only to leave it to the election 
of the employee whether he will continue service thereunder. 
If he chooses to do so, he may also sue ifx the value of his 
services in an action on a quantum meruit, though the contract 
may be referred to by the employer as presumably fixing the 
value of the services contemplated.* 

The unwarranted abandonment of a contract gives rise to the 
question of the recovery of unpaid wages earned by the employee 
before leavii^ service. Where the contract is entire, so that no 
part of it can be sud to be completed before the entire work is 
finished, no recovery can usually be had.* This rule has been 
incorporated in statute law.* A contract for a fixed period, 
whatever its length, is an entire contract, and falls within the 
above rule.* The rigor of this rule has been objected to in 
fovor of an equitable recognition of the value of the portion of 

■ Cal., Civ. Code, oee. ISSO. See Appendix. 

1 Cal., av. Code, aeo. 3390. 

> Stone >. Buusroft. 130 Cal. 78, 72 Pm. 717. 

«H>w1diu >. Oabert, 10 AU. M; Dugan >. Andenon, 86 Md. 667, 11 Am. 
Bep. SOS ; GcJdatein t. WUte, 10 N.Y. Sapp. 860 ; Davli *. MszwcH, 12 Meto. 
ase (Maae.) ; DunD ■. Moore, 16 Dl. 161. 

• Ark. Dig. MM. 6028; Latham e. Barwfck, 87 Aik. 328, 113 aW. 646. 

•HOdelmnd 1. Art Co., 100 Wia. 171, 86 N.W. 268; Wright ». Turner, 1 
Bteir.2»(AlB.),18Am.Deo.26; lMUMS>.MeAndrew,I Moiit.437; MeMfflaDt. 
Vandetlip. 12 Johiw. 106 (N.Y.), 7 An. Dec. 200. 



D,g,t,7.c by Google 



16 LAW OF THK EHPLOTMBNT Or ZiABOR 

the sarices rendered,* and a more lenient view is taken in a 
number of jurisdictions, allowing the employee to recover the 
value of the labor performed, leas ai^ damages caused by hia 
fulure to complete his contract.* It is the general rule that 
where an entire contract is broken by the ^ckness or death of 
the employee, or by his discharge, whether for cause or otherwise, 
he is entitled to recover the contract wages for the time served, 
less any damages resulting from his own misconduct ; ' the 
same rule applies where the contract is severable,* and an. or- 
dinary employment in which periodic payments are contem- 
plated has been held to lie of this class.* In any case, w^es 
paid before the breach cannot be recovered by the employer,* 
nor can he refuse to pay a note ^ven before the breach in pay- 
ment of wages.' 

Section 9. Statidory Prouinona for EtiforeiTig Conirada. — 
Not b^ng enforceable in equity, and entuling only liability in 
damages for its violation, the refusal or failure by an employee 
to fulfill the terms of his contract is not a criminal act, apart 
from statutory enactment, nor is it a tort," A number of states, 
chiefly Southern, have taws relating to the enforcement of the 
labor contract, and providing for penalties for its violation. 
The Louisiana civil code, art. 2747, states that "A nuui is at 

I Britton ». Turner, t N.H. 481. 

■Wheatir t. MiMAl, S Ind. 142; Aahw t. TomUiuoii. 22 Ey. L. Rep. 14M, 
eo 5.W. 714 ; Duncan >. Baker. 21 Kkm. 99. 

• Hildeboaod t. Ait Co., aujim. 

• Tiebenoi *. Bruckhramer, 40 Miac 194 <N.Y.) ; Wbite f/Atkiiu, 8 Ciuli. 
S70 (Mbbb.). 

• Walsh >. New York ft E7. Co., 86 N.Y. Supp. 83. 

• Wino *. SouthsBte, 17 Vt 3fi6. 

» Thorpe ». White, 13 Johna. £3 (N.Y.). 

• Comerfoid 1. Street Rj'. Co., 104 KUm. IS, 41 N.B. 69. 
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liberty to dismisa a hired servant attached to his person or 
family, without asaigiuog any reosoa for bo doing. The serraat 
is also free to depart without assigning any cause" ; which is 
but a statement of the common law.' The next article provides, 
however, that "Laborers, who hire themselvea out to serve on 
plantations or to work in manufaotorira, have not the right of 
leaving the person who hired them, nor can they be sent away 
by the proprietor, until the time has expired during which they 
had f^reed to serve, imless good and just cause can be assigned." 
In case of an unjustifiable breach, forfeiture of all wages earned 
) during the expired^portion of his service is prescribed, if the act 
is that of tEi'e^loyee ; or the forfeiture of the full wages for 
the term, if the act is that of the employer. If the employee is 
discharged for good cause, he is entitled to recover wages for 
the time served.* The law of Arkansas is practically the same 
as that of Louisiana.* 

A form of l^slation that has arisen in large part, no doubt, 
from local economic conditions of labor is one that has r^ard to 
contracts of emplojrment where advances of money or supplies 
have been secured with fraudulent intent. These laws apply 
to goods advanced during the continuance of the contract as 
vreil as to those obtained at the time it is made. Thus in Ala- 
bama abandonment of the contract without repajmient of such 
advances is pumshable crimin^y as for the perpetration of a 
fraud by means of promises not intended to be kept.^ An in- 
tent to defraud must be shown, a mere breach of the contract 

> Boyer «. W. C. Td. Co.. 1» Fed. 24«. 
■ Nolan I. Dutka. 1 HobinMii 332 (L*.). 

> Die. lOM. MNW. 6027, 502S. See Letham e. Bwwiefc, S7 Arfc. 32S, 113 
S.W.64a. 

• Code of 1007. eeo. 0846. 
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not being a crime ; ' and it ia insisted that "the criminal feature 
of the statute consists in the entering into a contract with the 
intent to injure or defraud the employer, and the refusal of the 
employee to perform the contract, with a lilce intent.* The 
statute provided that refusal or ftulure without just cause to 
perform the act or render the service agreed upon, or to refund 
the money or value of the property advanced, was prima facie 
evidence of fraudulent intent ; and this, with the other provi- 
sions of the statute, was held by the supreme coiut of the state 
to be constitutional.* On appeal to the Supreme Court of the 
United States, however, this provision of the law was held to be 
repugnant to the provisions of the thirteenth amendment to the 
Constitution of the United States, prohibiting involuntary ser- 
vitude, and to those of the peonage liLwa,* inasmuch as they 
deprived the defendant of his presumption of innocence, and 
exposed him to conviction for fraud upon evidence only of a 
breach of contract and a failure to repay advances.* 

> Bi IKtrfe RUey, H Ala. 82, 10 So. 628 ; Bftiley >. State, 16S Ala. 18, 48 So. 408. 

> Ballej' *. State. (Upni,- oiting Doner «■ State, 111 Ala. 40, 20 So. 620 and 
Molntosh V. State, 117 Ala. 126. 23 So. 66S. 

■ State B. Vaon, ISO Ala. 66, 43 So. 357 ; Bailey *. State, 168 Ala. 18, 48 So. 
498; same can, 161 Ala. 78, 49 So. SS6. ' U. 8. R. S., eeea. 1B90, 6626. 

• BtOley V. AlaUma, 219 U.S. 219, 31 Sup. Ct. 14A. " The fact that the labor 
debtor coDtracted to perform the labor which ia sought to be compelled doea not 
withdraw the attempted enforcement from the condemnatioD of the ttatute 
[prohibitins peonaBe). The full intent of the eonatitutJonal provinoD could be 
defeated with obvioua facility if, through the guise of eontraeta under which 
advaacee had been made, debton could be held to compulwiry service. It Is 
the compulsion of the service which the statute inhibits, for when that occurs, 
the condition of servitude is created, which would be not less ioToluritary because 
of the oiii^nal agreement to work out the indebtednees. The contract exposes 
the debtor to liability for the toss due to the breach, but not to enforced tabor. 
The act of Concreas depriTea of effect alt le^ilative measures of any state through 
which, directly or indirectly, the prohibited thing, to wit, compulsory service to 
secure tlie payment of a debt, may be aatoliliBtied or m^ntaioed." 
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Other jurisdictioDS having laws of this tenor are ArkaDsas,* 
Florida,* Geoi^a,* Louisiana,* Michigan,' Minnesota,' New 
Mexico/ North Dakota,* and South Carolina.* The laws of 
Michigan, Minnesota, and North Dakota seem to contemplate 
primarily the fraudulent procurement of transportation, though 
they include other forms of advances, and contain the provision 
making failure to repay prima facie evidence of fraud, thus 
bringing these laws within the strictures of the opinion of the 
Supreme Court in the Bwley Case. The charge bad already 
been made agfunst some of the laws of this class that they violate 
the nationi^ law prohibiting peonage, which is defined as a 
"status or condition of compulsory service, based upon the in- 
debtedness of the peon to the master." >* The statute under 
discussion when this definition was ^ven was an earlier one of 
Florida, and it was s^d by the Supreme Court of the Uoited 
States that that which was contemplated by the law was com- 
pulsory service to secure the payment of a debt. This case was 
referred to in the course of an opinion in which a law of South 
Cwolina *^ was declared unconstitutional by a Federal court as 
bdng in conflict with the thirteenth and fourteenth amend- 
ments of the Constitution of the United States, and laws made 
in pursuance thereof." This statute was also held unconstitu- 
tional by the supreme court of the state of South Carolina tn a 
case " in which the opinion was very full, and in which a 

■ Acta of 1907, No. 271. * Acta of 1906, No. 64. ' Act* of 1906. eb. 37. 
• Acta of 1907, ch. 6678. • Acto of 1903. No. 106. • Aot* of 1907, eh. 208. 
> Acta ot 1903, p. 90. * R.L. 1906. we. 6187. • Aott of 1908, Mo. 404. 

■• Cl7Btt *. U.S., 197 U.S. 207, 25 Sup. Ct 439. 
X Grim. Code. aec. 367, aa amended by acta ot 1904, No. 243. 
» Bx parte Drayton, 153 Fed. 986. 

" Bx partt Htdlman, 79 B.C. 9, 60 B.E. 19. The diaaeotini o^nion v 
IB f oi laws of thi* daaa. 
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lengthy dissenting opinion was also wiitt^i. Id declaring this 
law unconstitutional, the court reversed the position it had held 
in earlier cases,' taking the ground that the statute violated 
the right of citizens to be exempt from imprisonment for debt 
except in cases of fraud, as provided in the state constitution ; 
further, that it violated the thirteenth amendment of the Con- 
stitutioa of the United States, as its enforcement would lead to 
peonage or involuntary servitude; and the fourteenth amend- 
ment likewise, since it did not bear equally on the landlord and 
the laborer. The present law of South Carolina was enacted by 
the legislature of 1908 (Act No. 494), and is extended to include 
personal service of every kind, applying to employers who fail 
or refuse to receive and compensate personal service after con- 
tracting therefor, as well as to employees who fail or refuse to 
render such service. Fraud or malicious intent to injure is 
essential to the offense, the failure without sufficient cause to 
carry out the contract, to the injury of the other party, beii^ 
prima facie evidence of fraud and maUce. The law covers cases 
where advances are not received or promised, as well as others, 
though contracts based on debts incurred prior to the commence- 
ment of service thereimder are expressly declared null and void. 
In laws where the repayment of advances is considered, it is 
contended in their favor that it is not agwnst the laborer's 
breach of contract that the penalty lies, but agfunst a mis- 
demeanor, "as if he had stolen" the advanced property (Ala- 
bama); "he shall be deemed a common cheat and swindler" 
(Georpa); "shall be guilty of a misdemeanor," and be pun- 
ished by fine or imprisonment (Michigan and Minnesota), etc. 

> Stater. WOliaau, 32 S.C. 124, I0S.E.87S: State*. Chapman. CO S.C. 120, 
34 8.E. 9ei ; 8tat« >. EaaUnUa, 61 S.C. 71, 39 S.E. 260. 



byGooglc 



THE CONTRACT OF EMPLOTMSIT 21 

It is claimed that the state has the right to penalise Euch breach, 
after the receipt of advances, oa a pumshment of fraud, and for 
the purpose of represung fraudulent practices ; and the laws have 
received judicial support on this ground.^ The whole list of 
Buch laws apparently falls under the charge that was made 
agiunst the Florida statute in the Clyatt case, above, — that 
their purpose is the compulsory payment of a debt, in which 
view they would come under the strictures of the same court 
set forth in another case, where it was said that a "mere statute 
to compel the payment of indebtedness does not come within 
the scope of police regulations." * Their effect ia, at least, 
'to expose the weak and unintelligent to oppression and in- 
justice at the hands of the powerful and unscrupulous, — to 
offer easy possibilities of misuse for the collection of debts and 
the enforcement of civil contracts without r^ard to the inten- 
tion of the defendant' ; * and they cannot be looked upon as 
T^d, in view of the im)nouncement in the Bailey case.* 

As a means to the same end of enforcing the performance of the 
labor contract, the Alabama l^slature enacted a law * by which 
an ^nployee under written contract for a specified time to work 
for another or to lease lands was prohiUted from making a 
second contract without the consent of the first employer and 
without sufficient cause, to be adjudged by court, unless he 
should give notice of the preexisting contract. The punishment 
was a fine or penal service. This act was declared unconstitu- 

< Tanoe «. State, 128 Ob. 661, 57 8.E. 889 ; State >. Mumy, 116 La. 66S, 40 
So. 930. 

' Gulf, etc., R. Co. ». EIUb. 166 U.S. 167, 17, Bap. Ct. 267. 
■ Pattenon >. State, 1 Oa. App. 782, 68 aE. 2S4. 

< Bailey >■ Alabama, lupm. 

• Acta of 1900-1901, No. 488, 
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tional, first by a Federal court,' and later by the aupreme 
court of the state.* In the opinion of the court first named it 
was held that the act waa a coercive weapon by which the 
employer would seek to compel the payment of a debt or the 
performance of a contract, in cases where only a suit for 
damaged would lie ; while the state court condemned the law 
because of the restrictions it undertook to place on the right 
to make contracts of employment. 

The state of Misussippi has a statute * of like tenor with 
the above, enacted in 1900, which does not appear to have yet 
rec^ved oon«deration at the hands of the higher courts, but is 
doubtless likewise invalid. 

Emploj^es engf^ed in the operation of railroad trains, and in 
Connecticut of street cars, who abandon the train or car at 
another point than its scheduled destination, are declared 
guilty of a misdemeanor in a number of states.* In some cases 
the law applies only where there is a combination to strike, and 
in some to locomotive engineers only. A more general statute 
applies to any person violating his contract when he knows or 
has reason to believe that the probable consequences of his 
breach will be the endai^ring of life, the caurang of boi^y 
injury, or the exposure of valuable property to destruction.* 
A law of another state provides that an employee of any sort on 
a steamboat who abandons the boat before the termination of 
his contract or who refuses to perform the work for which he 

> Peonace Caaea. 123 Fed. 071. > Tooey t. State, 141 Ala. 120, 37 So. 332. 

•Code of 1906, sec 1147. 

«Coim., Q.S. aec. 1293; Dd., R. Code, p. 928; lU., R.S. ch. 114, lec. 108; 
Eani., Q.8. eee. 2374; Me., R.S. eh. 124, sec. 6; NJ., Aoti 1903, ch. 267, 
•ee. S2 ; Pa., B. P. Dig. p. 533. 

• N.Y., CL. ch. 40, we. 1910; Wash., Ante 1900, eh. 2«, see. 281. 
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contracted shall not only forfeit all wages due, but shall alao be 
liable for all damages caused by his act.^ 

Practically all the states have laws relating to apprentices 
and the regulation and ^orcement of contracts with them. 
These laws generally prescribe the term of indenture, the duties 
of the master as to training, education, and the pajoneat of the 
stipulated amount on the expiration of the term. The appren- 
tice is required to complete his term, and enticing or harboring 
him or otherwise interfering with the relation of apprenticeship 
ifi forbidden. These laws are practically obsolete at the present 
tame, Gontracte between employers and unskilled men or boys 
learning trades being for the most part governed by the rules 
of law generally applicable to labor contracts. 

Sbction 10. Seamen. — A class of employees that stands on 
a different footing from any other is that of seamen, with ref- 
erence to whom it has been held that enforced contracts are per- 
mitted, the law as to involuntary servitude not being applicable.* 
Many distinctive, legally recognized customs apply to them, as 
well as a special code of statutes, chiefly Federal,* elnce the con- 
trol of seamen belongs to Congress, being recc^mzed as within 
the commerce clause of the Constitution.^ These laws and 
customs relate to the nature of the contract, the term of service, 
the payment, ass^ment, etc., of wages, advance paymenla, 
and credits, the r^ulation of sailors' lodging houses, of shippii^ 
masters, quarters on board ship, rations, and many other details. 

The reason for these differences, which take seiunen outside 
the control of the general laws affecting labor, is grounded in 

' L&., R.L. Mc. 046. 

■ Bobertaou ■. Baldwin, 165 U.S. 27S, 17 Sup. Ct. 32S. 

• R.8.. tooa. 4601 to 4612, Comp. Stat. 1901. pp. 3061 to 3126. 

« Pfttt«noD t. The Eudom, 190 U.S. 1S9, 23 Sap. Ct. 821. 
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ancient cuBtom, and is defended oa tlie riew that the busineaa 
of navigation requires some guaranties, beyond the ordinary 
civil remedies upon contracts, to effect their enforcement ; and 
further, because of the manner of th^ life by reason of which 
seamen are peculiarly exposed and subjected to the will and ca- 
price of the ship's officers on the one hand, and to des^nii^ and 
corrupt traders, etc., on land on the other. "Indeed, seamen 
ate treated ^by Congress, as well as by the Parliament of Great 
Britain, as deficient in that full and intelligent responsibility 
for th^ acts which is accredited to ordinary adults, and as 
nee^ng the protection of the law in the same sense in which 
minors and wards are entitled'to the protection of their parents 
and guardians." ' 

On account of these differences, and their limited field of ap- 
plication, the conditions of employment of seamen will not be 
further considered. 

Section 1 1 . Breach of Contract by the Employer. — As already 
stated, a contract of employment is enforceable ag^nst the 
employer to the extent that damages may be recovered for the 
breach thereof, and an employee under contract is entitled to 
recover the wages agreed upon where the employer refuses to 
accept services in accordance with the terms of the contract.* 
If, however, the employee fails to show that he was ready and 
willing to render the services, or puts himself in a position where 
performance is not possible, he can enforce no clum;' but 
tender of service after notice of discharge is not necessary.* 

< HobeTtsoD V. Baldwin, tapra. ' Coitigon r. R. Co., 2 Den. 609 (N.Y.). 

' Polk t. Daly, 4 Db1741 1 (N.Y.) ,- CoUini i. Hueltoii, es Micb. 220, 31 N.W. 
843. 

•BacoDi. NewHom«8.'U. Co., 13H.Y. Supp. 359; MoMullenv. Dicldnioa 
Co., 63 Minn. 40S,0C N.W. Ml. 
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Of neoeemty, do question can arise as to the breach of a con- 
tract terminable at will. This rule has been carried so far as 
to hold that an einpl<^yee who had left his place with his former 
employer and was proceedii^ under lui agreement with a new 
employer and in compliance with his instructions, could recover 
no damages for the repudiation of the contract by the latter 
before the performance of any part of the contract, in the ab- 
sence of proof of a stipulated term of employment' The better 
reason would seem to support the position that a breach without 
^ving the employee a chance to begin work gives him a right 
to at least nominal damages ; since, even thoi^h the contract 
was for no definite time, it was for some time, and the actual 
performance of and payment for labor in some amount were 
contemplated.* 

Where an employer breaka a contract of hiring for a specified 
time, the employee may wait until the expiration of the contract 
period and recover the amoimt of wages he would have earned 
but for his wrongful discharge, less what he earned or could 
have earned by employment elsewhere,' It is held by the weight 
of authority that the burden of showing that the plaintiff was 
able to procure other employment rests on the defendant em- 
ployer;* though the question may be referred to the jury to 
dedde from the circumstances as to the reasonable prospect of 

t SaTUUuh, etc., R. Co. >. WiUett, 43 Fla. 311, 31 So. 246. See alao Mernll 
». W. D. Tel. Co., 78 Mo. S7, 2 Atl.. 847. 

' Cronemillara. MiUJDKCo., 134 Wu. 248, 114 N.W. 432 ; Burtia v. ThompKiii, 
42 N.Y. 246 ; Utter >. Clupnum, 38 Cal. 659. 

■Wmklsr ». Kamne Wagon, etc., Co., 99 Wis. 184, 74 N.W. 793; Efron ». 
Clayton, S5 S. W. 424 (Texas Civ. App.) ; Piarce «. R. Co.. 173 U.S. t, 19 Sup. 
Ct. 335 ; Cuttei t. GOlette, 163 Maai. 96, 39 N.E. 1010. 

* M»thMiua>.R. Co.. 06 Fed. 792 j WiUdnaono. Black, SO AU. 332; HuniltOD 
•. Lore, 43 N.K 873 (Ind.) ; Maynaid t. Corset Co., 200 Maas. I, 86 N.E. 877. 
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the dischai^ed employee's procurii^ employment during the 
unexpired term of his contract.* In some states the burden is 
shifted to the plwitifT.* While it is the pluntifi's duty to use 
reasonable efforts to avoid loss by securing employment, he is 
not bound to accept new employment of a nature essentially 
different from that for which he was originally employed/ even 
from his former employer.' 

Instead of suing for the wages that would have been earned 
but for the breach of the contract, the remedy prescribed in some 
jurisdictions is an action for the damages caused by the breach.* 
This suit may be brought either immediately or at the expira- 
tion of the term.' The measure of damages recoverable will 
usually be the contract price for the labor/ In jurisdictioDS 
where suits for wages are allowed, the employee may choose 
which of the two remedies he mil pursue.' The rule in Louis- 
iana is to the effect that the right to recover wages for the un- 
expired term of the contract becomes vested at once on its 
unwarranted breach by the employer, and is not affected either 
by the acceptimce of other employment or by a refusal to return 

' Moore t. Central Poundiy Co., 68 N.J.L. 14, 52 Atl. 282, 
> John C. Lewis Co. i. Scott, 95 Ky. 484, 26 S.W. IB2 ; Hunt «. Ctmm, 33 
Miao. eeS, eo Am. Dec. 381. 

• LeBtherbeny v. Odell. 7 Pod. 641 ; Fuohi >. Koerner, 107 N.Y. 620. 14 N.E. 
445. 

< De LoTM v. McDowell, 6S Hun. 170, 22 M.Y. 5. 606 ; JackKm v. School 
Diitrict, 111 Iowa 20, 77 N.W. 860. 

• Weed >. Burt, 78 N.Y. IBl ; Stone >. Baucrott, 112 Cal. 663, 44 Pae. 1069. 

< HuniltoD *. LoTc, nipni ,- Olnuted *. Bach, 78 Md. 132, 27 AtL 501 ; Janui 
*. Alien Co., 44 Ohio 3t. 226, 6 N.E. 246. 

• Lambwt f . HKrtibone, 66 Mo. 64S ; Fuller i. LitUe, 61 111. 21 ; Hamilton 
t. Love, tupra. 

•Fowler v. Armour, 24 Ala. IM; Mullaly «. Austin, 07 Mmb. 30; Tj4«r 
Cotton Pnm Co. >. CheviUer, 66 Gk. 494 ; McLean >. Pub. Co. (N.D.), 12B 
N.W.03. 
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to work under the origiiuJ conb«ct;' but this doctrine ia 
grounded on the peculiar statute of the state,* and is not in line 
with the commonly accepted rules of law elsewhere. 

Where an employee had aa option on permanent employment 
by reason of a contract entered into in confflderation of for- 
bearing to sue for damages on account of an injury, and he is 
discharged without cause, he may sue for loss of earnings since 
his discharge, and for such earnings as would have been re- 
ceived in the future, leas probable earnings in other employment.* 

Section 12. Grirunda for Diacharge. — If the emplojrer can 
successfully defend his coiu-se of action in cUscharging an em- 
ployee under contract, no damages will be allowed, and, apart 
from special provisions in the contract, the ^question whether 
the discharge was warranted or not is one for the jiuy.* A 
workman of adult age undertaking to do a piece of work is pre- 
sumed to be competent, and incompetency is a sufficient ground 
for discharge, whether he made representations as to his com- 
petency,* or whether it was merely presumed.' The word 
" competency, " as used in this connection, is not to be taken in an 
absolute sense, however, and imports nothing more than reason- 
able skill.' Where an employer allies incompetence as the 
ground for breaking a contract, the burden of proof is on him.* 

1 CurtiB V. A. Lehman Co., 115 La. 40, 38 So. 887 ; Camp i. BaldwiD-Melville 
Co., 123 La. 2G7. 48 So. B27. ■ La., Civ. Code, art. Z74S. 

> Rhoadea >. Cbesapeake A O.K. Co., 40 W. Va. 4»4, 30 S.E. 200. 

• Lippu» >. Watch Co., 7 N. Y. Supp. 478 ; Echola *. FletnisK, 58 Ga. 166. 

• Mexleau Amote Soap Co. t. Clark, 72 HI. App. 655 ; AnstM i. Ober, 26 Mo. 
666. 

•LyoDt. Pollard, 20 WaU. 403 (U.S.); Keedy v. Loog, 71 Md. 386, IS Atl. 7M. 

> Creacent Horseshoe Co. «. Eynon, 06 Va. 161, 27 B.G. 935 ; Walton t. Qod- 
win. 68 Hun 87, II N.Y. Supp. 391. 

■ Mszelbaum r. LimberEei, 78 Ga. 43, 3 S.E. 257; Franklin f. Lumber Co., 
66 W. Va. 164. 66 S.E. 226. 
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An emplo3ree muBt, however, perfonn the duties for which fae 
contracted with a degree of skill suited to the tenos of his con- 
tract for the undertaking in hand, and he cannot, if discbai^ed 
for incompetency, plead performance with ordinary skill.^ 

Where a contract is for a definite term, and a proviraon is 
made that the service Bhall be eatiefactory to the employer, the 
decidon of the latter is final if he is in good faith dissatisfied ; * 
though in some cases it is held that the employer is the sole 
judge, and that no question of good faith can be rwsed.' This 
is opposed by the view held in a case involvii^ the breach of a 
contract for permanent employment, conditioned on the em- 
ployee giving satisfaction to his foreman or superintendent ; it 
was here sfud that the burden of proof was on the employer to 
show good cause for the discharge, the appellate court refusing 
to set aside a verdict of the trial court in the discharged em- 
ployee's favor.* If the (Ussatisfaction is genuine, it is not 
material that it is not well founded ; ' nor is the employer 
rratricted, in his defense to an action, to the cause originaJly 
assigned as the reason for the discharge, but may adduce other 
reasons,* even if they were not known to him at the time of the 
discharge.' 

One state undertakes to regulate dischai^es by providing that 

> Hatton ■. Mouatford, 105 Va. 96, 62 3.E. S47. 

» Koehlor ». Buhl, M Mich. 486, M N.W. 157 ; Frary ». Rubber Co., 62 Minn. 
364,G3N.W. 11S6; MackeDiie ■. Minu, 132 Ga. 323, 63 S.B. gOO. 

■ AUen V. CompreH Co., 101 Ala. 574. 14 So. 362 ; Crawford t. Pub. Co., 103 
N.Y. 404. 57 N.E. 616. 

• Rhoodea v. Chesapeake A O.R. Co.. 49 W. Va. 494, 39 S.E. 209. 

• Maokeniie v. Minia, rapro. 

• Corgau V. Coal Co., 218 Pa. 386. 67 Atl. 656. 

I Von Heyne t. Tompkins, 69 Minn. 77. 93 N.W. 901 ; Loos v. Brewing Co., 
146 VfiB. 1, 120 N.W. 646. Bee Wood's " Master and Servant," 2d ed., sec 
121. 
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no employee between the ages of eighteen and rizty shall be 
discharged solely on account of {^.> 

In a gener^ contract of hiring, without reference to the term, 
an agreement not to suspend or discharge without just and suf- 
ficient cause is not a restriction against discharge at the em- 
ployer's opti(m ; * but if the employment is for a term, the mere 
fact of gener^ misconduct (m the part of the employee is not 
sufficient ground for discharge unless it is made to appear that 
it is misconduct in connection wHb his ^nployment or is of such 
a nature as to prejudice his employer's interests.' Willful 
disobedience of reasonable and lawful orders/ or other viola- 
tion of the impUed terms (rf the contract (aec.l), as well as 
violation of its express terms, wiU, if proved, generally be a 
Bufficient defense for an employer in an action for damages for a 
breach of the contract. If it can be shown that the disobedi- 
ence was not of a nature to injuriously affect his employer, it has 
been held that the employee may still recover damages, as he is 
entitled to some measure of self-direction,* especially if skilled.* 

It will be regarded as a breach of the contract by the employer 
if he violates its terms, express or implied, as by requiring other 
service than that contracted for ; ' though it has been said that 
this alone will not amotmt to a breach, so long as the employee 
is permitted to perform the work for which he was hired ; ' nor, 

1 C<da., fiupp. seo. 2S01c2. 

* St. Louis, I. M. ft S. R. Co. •. Mathewa, M Ark. SQB, 42 S.W. 902. 
> Chad o. Boyd, etc., Mfg. Co., 178 Mass. 493, 56 N.B. 608. 

* Vonyth t. MoKiuney, 60 Hun I, 8 N.Y. Supp. S61. 

•Shaver v. Ingham, 58 Mioh. 049, 26 N.W. 162; HamUtoD «. Lore, 
43 N.E. 873 and.). 

• Park B. BiuhneU, 60 Fed. 683, 9 CCA. 138. 
' Baion V. Flacide, 7 La. Ann. 239. 

• Eopliti *. Powell, 68 Wis. 671, 14 N.W. 831. 
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on the other hand, can the employee's refusal to do work out- 
side the scope of his employment be ntade a ground for dis- 
charge.* Where the order to do the new work is coupled with 
a refusal to pemut the performance of the work contracted for, 
there is a breach for which an action will he ; * so also where the 
employer restricts the employee's rights under the contract,' or 
does other acts prejudicial to the employee's safety, morals, 
or reputation. The modification of the conditions of employ- 
ment is in effect making a new contract, and will involve the 
necesfflty of proving a sufficient consideration to support it.* 
In case of a contract terminable at will, continuance in em- 
ployment with knowledge of the modification is con^dered an 
acceptance of the new terms.* Neither party can recover 
damages for the breach of a contract which contravenes public 
policy. 

Section 13. Other Methods of Diaadving the Contract Rela~ 
turn. — Bemdes abandonment of the contract by the employee 
or its breach by the employer, ordinary contracts of employ- 
ment may be terminated, without entuling hability on either 
party beyond the payment of wages earned up to the time of 
dissolution, by mutual consent ; • by the expiration of the con- 
tract period, after which an employee seeking to recover wages 
for services rendered must show that the contract was renewed 
or extended, either expressly or by implication ; ^ by the death 

■ Looa V. Brewing Co.. tapra; Kopliti v. 
' Cooper >. StioDge & WBmer Co., Ill 
MOler, 134 Ala. 347. 32 So. 766. 

" Bfadwin «. M«rqueie, 91 Gn. 404, 18 S.B. 309. 
< Davis I. Morgan, 117 Ga. 504, 43 S.B. 732. 

• Norton i. Brookline, 181 Mass. 360, 63 N.E. 930. 

• Patnote v. Sandera, 41 Vt. 66, 98 Am. Deo. 664, 
> Ewiug (. Jaiuon, 67 Atk. 237, 21 S.W. 430. 
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or continued sickness of the employee ; ' or by the occun«nee 
of some event for which neither party is responsible, which 
makes the rend^ing of the service imposable or unreaeonable 
and out of consonance with the original intent of the parties.* 
The mere fact that an undertaking develops greater difficulties 
than were contemplated at the time the contract was entered 
into will not operate to dissolve it, however,* but for an 
employer to refuse to accept services except of a nature and 
under conditions violative of the terms of the contract is in 
effect a breach,* for which the employer is liable as above 
stated. (Sec. 11.) 

While the death or sickness of an employee, preventing the 
fulfillment of a contract, operates to terminate it, the assump- 
tion being that the contract is for hia personal services and not 
for those of a substitute to be furnished by him or his personal 
reprraentative,* the rule is not well fixed where the case is one 
of the death of the employe. Some authorities hold that the re- 
lation is so strictly a personal one that the death of the employer 
effects a dissolution,* while in other cases a contrary position 
has been taken.* Acceptance of services, either by a surviving 
partner or by the personal representative of the decedent, 

> Dickey >. Unseott, 20 Me. 453, 37 Am. Deo. 66 ; Quk >. Gilbert, 2e N.Y, 
283, S4 Am. I>eo. 189. 

•Jones*. Judd, 4 N.Y. 411. 

•Anglei. Hh>ii&,22D1. 429, 74A)ii.Dm. 181; Cut >. Coal Co., 2G F>. St. 
337. 

«Ciirti8«.A.LehmuiCo.,llSLB.40.a8So. 887; Man*.MiUer,134AlA.347. 
32 Bo. 765. 

• O'Connor >. Brim. 182 Mau. 387, 66 N.E. 830. 

' Lacey i. Getman, 119 N.Y. 109, 23 N.E. 426 ; Qria* >. Swift. 82 Ga. 392, 14 
Am. St. Rep. 176 ; In n MoPhae's EsUte, 166 Cal. 33S, 104 Pmo. 4£6. Cal. Civ. 
Code, KC. 1996. 

iPhoibei. Jay, 1111.268; mil r. BobMon, 10 MiM. 641. 
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would at least entitle an employee to a quaDtutn meruit/ while 
other courts exact payment as provided for by the original con- 
tract.* The insolvency of an employer occurring after the 
formation of a contract does not put an end thereto,* nor does 
hia insanity,* though as to matters of the latter nature, it may be 
said that conaderations that are personal to individual em- 
ployers are of less general importance with the enlargement of 
the scope of the operations of incorporated conc^na in the 
conduct of business. 

r Either custom or contract may provide for the rescission of the 
contract by notice. In such cases the law favors mutuality, so 
that employer and employee shall stand on an equal footing as 
to lei^h of notice reqiured and the forfeiture of wages, which 
is the usual penalty for the violation of the agreement.' A 
usual custom is one that requires notice for a length of time 
equal to the interval between pay-Klays. Where a rule of the 
employer is offered in evidence, it is for the jury to decide 
whether the employee was properly instructed as to such rule 
so as to be bound thereby.* Failure to give notice in accord- 
ance with the terms of a contract is such a violation thereof aa 
to prevent the recovery of wages earned before the breach ; ' 
though it has been held that the abandonment of a contract 
without having given the agreed notice does not forfeit the 
wages earned, but only makes the employee liable for asy dam- 

< Louia I. Elfalt, SB Cal. M7, 26 Pac. 1095. 

• Toluid >. Stevenaon, 69 Ind. 4SG ; Ferira v. Bayne, S Watts A S. 210 (Pa.), 
40 Am. Dec. 436. 

• In re Saverman, 101 Fed. 219 ; Vanuzem «. BoBtwiok, 4 Pa. Cas. 632,40 Am. 
D«c. 598. ' SaadB >. Potter, 165 HI. 397, 66 Am. 8t. Bep. 253. 

• FawcBtt ». Cash, 5 B. 4 Ad. 904. 

• Diamond State Iron Co. «. BeU, 2 Marrd 803 (Del.), 4S Atl. 101. 
I Naylor r. Iron Works, US Mua. 317. 
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ages caused by such abaDdoiuiient.> The employer is liable 
in damages to an employee discharged without the agreed notice, 
the measure of damages being the wages the employee would 
have earned during the period of the notice, subject to the same 
rules as in the case of the violation of a contract for a fixed 
period ; * so also an employee quitting without notice in viola- 
tion of his agreement will be held to a contract to forfeit the 
wages for the period agreed upon.' 

The matter of notice has been made the subject of legislation 
in a few states, the uniform provision of the laws being that the 
obligations as to time of notice and amount of forfeiture shall 
be reciprocal ; * while a Connecticut statute * prohibits the re- 
tention of wages because of failure to give notice, even where 
there was an agreement reqtiirii^ notice to be pveu. 

Section 14. Clearance Cards. — The practice of asking for 
a clearance card or a letter of recommendation before enga^i^ 
an applicant for employment does not, in the absence of custom, 
aSect employers to the extent of requiring them to furnish such 
cards or letters to employees at the terminatioa of their employ- 
ment.* If, however, there is a custom to ^ve such cards, and 
the contract was made with mutual knowledge thereof, an ac- 
tion lies for the failure to fpve one on the discharge of an em- 
ployee.' The courte will take judicial cognizance of the fact 

' Hunt ». Otis Co., 4 Mete. 4M (Man.). 

> BabcDck >. Apiaeton Mfg. Co., 03 Wis. 124. 67 N.W. 33. 

• FiBher ». Walsh, 102 Wis. 172, 78 N.W. 437 ; WilliB v. Muscogee lilt. Co., 
120 G«. 507, 48 8. E. 177. 

• Me., R.S. ch. 40, sec. 61 ; Maai. Acts 1009, ch. 514, sec. 120 ; N. J., G.S. p. 
2351, Acts 1904, ch. 04, sec. 27 ; Pa., B. P. Dis. p. 2073 ; R.I., G.L. oh. 19S, sec. 
2S ; WU., A.8., sec. I72Sm. • G.S. sec. 4694. 

• New York, C. & St. L. R. Co. p. SohsSer, 66 Ohio St. 414, 62 N.E. 1036 ; 
Clevdand, C. C. 4 St. L. R. Co. v. JenfciDB, 174 III. 308, 51 N.E. 811. 

' Hundley >. liouisrille, etc., R. Co., 106 Ky. 102, 48 S.W. 420. 
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that such a card is not necessarily a recommendation, but is 
rather a statement of the cause of the termination of the em- 
ployment, tf^ether with such other facts, whether favorable or 
unfavorable to the employee, as the employer may see fit to 
incoiporate.* Malicious falsity of statement, or even known 
falsity without malice, would probably give a right of action 
agfunst an employer making such statements as to the reason 
for discbarge, at least where they result in preventing the em- 
ployee from securing employment.* 

The le^slatures of some states have undertaken to compel the 
furnishing of s statement of the cause of discbarge, when re- 
quested by the employee.* In a case in which the constitution- 
ality of a statute of this character was challenged, the court held 
that aa the desired credentials were intended not tor public, but 
for private information, the law commanding that they be fur- 
nished was void, as violating the right of the liberty of ulence, 
which is involved in the right of the liberty of speech ; saying 
that "compulsory private discovery, even from corporations, 
enforced, not by suit or action, but by statutory terror, is not 
allowable where rights are under the guardianship of due pro- 
cess of law." * By like reasoning the supreme court of Kansas 
held that a dmilar law was unconstitutional ; * while a lower 
court of the state of Ohio held that failure to furnish an em- 
ployee with a written statement of the reason for his discba^e 
did not make the employer liable in a civil action for the penalty 

> Clevdand, C. C. & St. L. R. Co. t. JenkiiiB, mpra; McDonald «. miooli C. 
R. Co., 1S7 in. 520, 5S N.E. 403. 

■ Hundley V. I^uiiville, etc., R. Co., lupra. 

'Rft., a.L. sec. 2SfiS; Ind., A.8. sec. 707S; Mo., Acts I90S, p. ITS; Mont., 
A.C. SBC. 3302 ; Ohio, Gen. Code, aee. 9012 ; Texas, Acts 1907, ah. e?. 

• WeUace «. GeorKJa, C. & N. B. Co., 01 Ga. 732, 22 So. GT0. 

• AtcbiMO, T. A S. P. R. Co. •. Biowu, 60 Eans. 312, 102 Pao. 469. 
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jJTOvided for the violation of the statute, thereby maldng the 
lav of no effect.* The Texas statute cited above was sustained 
as a constitutional enactment in a case in which the doctrine ot 
tiie Wallace case was expressly rejected, and a judgment tar 
damages against a railroad company for refusing to state furly 
the reason for an employee's discharge affirmed.* Without dis- 
cussing the constitutionality of the statute, this judgment was, 
on appeal, reversed, since the employer need only state truly 
his reason for discharge, without detail as to drcumstancee, 
even though another person might draw a different conclusiDn 
therefrom as to the nature of the employee's conduct.* 

In a few states the forgery of employers' certi6catea or clear- 
ance cards is specifically made an offense.* 

SBcmoN 15. Proewring Breach of Coniraa. — If a third per- 
Bon unjustifiably interferes with a contract of employment, 
either by persuading an employee to break a known contract, or 
1^' procurii^ the discbarge of an employee, the injured party 
has a right of action against such person for damages caused by 
his interference.* And this is true even though the contract was 
terminable at the option of the parties.' It is therefore of no 
advantage to the defendant to show that the employer himself 

> CraU «. Toledo & 0. C. R. Co., 7 C. C. Bep. 182. 

• St. Louis a W. R. Co. P. Hiion, 126 S.W. 338 (Tei. Civ. App.). 

• Same case, 137 S. W, 343 (Tex). 

*Gb.. Actal899, p. 7B; MiDn.. R.L. aee. 605?; Wis., A.S. mc. 44d4b. 

•Lumley v. Gye, 2 El. A Bl. 2IS; Jonea f. Leolie, (Wub.) 112 Pac 81; 
Biibyi. DuDlnp, 56 N.H. 456, 22 Am. Hep. 475; Walker o. Crooin, 107 Ktaa. 
665; Angle >. Chioago, et«., R. Co., 161 U.a 1, 14 Sup. Ct. 240; Huakia •. 
GriffiD, 76 N.H. 345, 74 AtL 596. 

■ Cbipler ■. AtkinaOD, 23 Fla. 206. 1 Bo. 934 ; Luoks *. CIotbinE Cutten, ete., 
T7Md.390,26Atl.605; i>«r:nmlra, Holder «.Csiuioii Mix. Co., 138 N.C. 308, 50 
ax. 681. 
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incurs no liability by discharging his employee ; ' nor is it ma- 
terial, BO far as the right of action of a discharged person is con- 
cerned, whether his discharge is procured by fraud or intimida- 
tion, or merely by successful persuaaon.* 

In an action by an employee to procure damages for causing 
hia discharge, the declaration is usually made that it was will- 
fully and maliciously procured ; but this ragmfies nothing more 
than that the act was knowingly done to the apparent damage 
of the person discharged, and without lawful justification on the 
part of the instigator, \.e., as of competition in trade or employ- 
ment.' Where the defendant did nothing more than to an- 
swer an inquiry of an employer, stating such facte as led to the 
discharge of the plwntiff, no damages can be recovered/ So the 
mere imparting of information, in the absence of fraud or co- 
ercion, ^ves rise to no liability, though it in effect leads to a 
discharge.' The question of motive may be properly consid- 
ered, and may be decisive in a ^ven case,* though the mere fact 
of bad intent does not make that actionable which does not 
amount to a legal injury.' Where, however, there is an improper 
and malicious motive, not only actual but also exemplary dam- 
ages may be recovered.' The communication to the employer 
need not be libelous per se, but if it is effective in procuring the 

> Monin >. Dunphy, 177 Mass. 4SG, SQ N Jl 12S. 

* Moran i. Dunpliy, twpra. 

• EaakiiiB «. Royster, 70 N.C. 601, 16 Am. Rep. 780; LondoD OtunntM^ 
etc., Co. V. Horn, 206 m. 403, 69 N.E. 626. 

* Wftbaah R. Co. ». Yotrng, 162 Ittd. 103, 09 N.E. 1003. 

• Baker >. Iiuurance Co., 23 Ey. L. R. 1174, 1178, 64 B.W. B13, 967. 
■Moran v. Dunphy, mpra; Gibson t. Fiddity & Casualty Co., 233 IH. 

49, S3 N.E. 639 ; Flaat >. Woodi. 176 Maaa. 604, 67 N.E:. 1011. 
' Allen «. Flood, 67 L. J.Q.B. 1 19. 
■ OibsoD >. Fidelity ft CmuaI^ Co., tupra. 
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discharge of the employee to his loss and damage, its publicatioQ 
ia actionable.^ Where, however, a discharge is procured on the 
baaiB of representations as to misconduct on the part of an 
employee, the charges being verified on investigation by the 
employer, the informant ia not liable in damages, nor does the 
fact that he bore ill will to the discharged employee make him 
so.* In fact, some courts have denied that motive should be 
considered in connection with cases of this nature,* since if an 
act is injurious and unlawful, it is actionable, irrespective of 
motive, and whether malicious or not; while if not unlawful or 
injurious, it is not actionable, however maliciously performed.* 
In another case it was said that motive is immaterial where the 
acts considered are lawful, but if done without Intimate in- 
terests to protect, it is unlawful to maliciously injure another's 
business.' The differences would seem to be more apparent 
than real, thoi^ obviously some courts lay considerable stress 
on the question of motive ; but the rule seems well stated in a 
British case, in which it was s^d that an act which does not 
amount to a legal injury cannot be actionable because done 
with a bad intent.* 

So if an employer brings action on the ground of enticement, 
he must show that the act was willful or intentional, and that it 
did injure, or was calculated to injure him, the actor being with- 
out a justifiable cause. Malice is said to be of the essence of 

1 Hdlenbeok r. Biatiiie. 105 Iowa, 488, 75 N.W. 366. 
t Lanoaater *. HambuiKer, 70 Obio St. 166, 71 N.E. 289. 
> MacBuley «.TieniBy, 10 R.1. 266, 33 Att. 1 ; Bobo Mis. Co. «. HoUia,64 Minn. 
223, 5S N.W. 1119. 

* Payne ». WMt«ni A AOuitie R. Co., 13 Lea 607 (TeoD.). 

• Erta ». ProduM Exchange, 79 Minn. 140, 81 N.W. 737. 
■BteTenwmi. Newnham, 13C.B. 2S6; Alien *. Flood, nipra. 
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such an action, but the charge of malice is supported by show- 
ing that there was notice of the contract of employment, and 
that the employee has been persuaded not to enter into or con- 
tinue in the service contemplated thereby. The retention of 
an employee whose services are due to another under an existing 
contract, after knowledge of such contract, even though the 
second employer did not know at the time of the engagement 
that such a contract was in existence, is ground for action.^ Con- 
ta'aeta for piece work, where the work agreed for is abandoned 
in an incomplete condition, are on the Bame footing as con- 
tracts for a fixed term.* This principle ia held also to apply 
to employees engaged for a season, as for the making of a crop.' 
Where a contract has been entered into, it is not necessary for 
the maintenance of an action that the rendition of the service 
be actually begun ; * but there must be a knowledge of the 
contract, since intent to deprive the employer of service must 
be shown.' Where service is actually being rendered, there 
need not be a binding contract to support the action, since the 
employer is none the less entitled to at least the opportunity for 
the services of an employee merely at will • or one under a con- 
tract which could not be enforced ^unst him, as of a minor, 
without being required to submit to officious interruptions by 
third parties.' But a mere attempt without damage will 
support no action.' Where the employee has violated a void- 

1 Butterfiald *. Ajshley, 6 Cuah. 249 (Man.) ; CampbeU «. Cooper, 34 N.H. 4». 
> Walker e. Cronin, 107 Mass. CSS. 

• Haddna >. Royeter, 70 N.C. eOl, IS Am. Bep. 7S0; Danid v. Sweaniism, 
8.C. 297, 24 Am. Rep. 471. « Lumley ». Oye, 2 EI. * Bl. 216. 

• Butterfield v. Ashley, mpns. 

• Salter *. Eoirard, 63 Ga. ; Frank v. Herald, 63 N. J. Eq. 443, S2 Atl. 1S2. 
' Wood, M. & S., 2d ed„ see. 234 ; Keane i. Boycott, 2 H. Bl. fill. 

■ Hool c. IX«roh, 7S Misi. 267, 22 So. 629. 
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able contract of his own volition, or left service under a contract 
at vill, no action lies agwnst a subsequent employer ; * so also 
if there is an (^p-eement to employ at the expiration of a term of 
hiring, even though otherwise a renewal of the contract might 
reasonably be expected.* 

Section 16. Statutes Forbidding ItUerferenee with ContradB, — 
The same economic conditions that led to the enactment of laws 
which attempt to prevent the violation of contracts, especially 
where advances are involved, doubtless give rise to lavs di- 
rected against the enticement of employees who are under con- 
tract for a given time.* These mm their penalties at "any 
person who knowingly interferes with, hires, employs, entices 
away or induces " an employee to leave the service of another, 
or similar acts less particularly enumerated, and have been held 
constitutionaL* The attempt ent^s the same penalty as the 
actual performance under the Alabama and Georgia statutes. 
The penalties are either fine or imprisonment, and may or may 
not be coupled with a liability for any advances made to the 
inveigled employee, or for damages suffered by reason of the 
commission of the prohibited act. The right of action in dam- 
ages is the only redress given in some states, thus making it only 
civilly and not criminally actionable. 

In BO far as this action alone is contemplated, the statute only 

I Ingham g. SUte. JSS Ala. 114 ; Cunpbetl v. Cooper, 34 HM. 40. 

* BoatoD GImb Co. i. Biiiiiey, 21 Man. (4 Pick.) 42S. 

■ Ala. Code, mc. 6850 ; Ark., Aota, 1905, No. 298 ; Ha., G.S., «ec. 3232 ; Ga., 
Penal Code, ucs. 121, 122. Act No. 390, Acts of 1901 ; By. Stat., sec. 134B ; 
La.. Acta, IBOe, No. 64 ; Mia., Code, wc. 1 146 ; 8.C., Cr. Code, sac. 359 ; N.C., 
Reriaal, sec. 3365 ; Tenn., Code. aec. 4337. 

• Tazplvg V. State, 79 Ala. 271, Murrell'a Case, 44 Ala, 367 ; Hool v. Doirob, 
75 Miss. 267, 22 So. 829. Hightower e. State, 72 Ga. 182 ; Per eonlm. Peonage 
CaMB, 123 Fed. 671 <AU. But.). 
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enforces the common law right, and actual damage must BtUI 
be shown.^ Damages recoverable do not include debts due 
the employer or landlord.* The statute may prohibit the en- 
ticement (^ any one to leave bis employer, or hirii^ him before 
the expiration of his contract, without the consent of the em- 
ployer. Under this law there is no offense where the employee 
has not actually entered on the service.* On the other hand, a 
second employer has been held liable for employing one before 
the expiration of his contract, r^ardless of the fact that the 
employee had already broken bis contract,^ the statute prohibit- 
ing such employment without the former employer's consent. 
This agrees with the doctrine of the case at common law of 
Butterfield v. Ashley, supra. In other cases '' it was held that 
there was no ground for criminal action for the mere employ- 
ment of one who had left his former master. A statute cA the 
United States on this subject makes it an offense to procure or 
entice any artificer or workman employed by the United States 
in any arsenal or armory to depart from his work during the 
term of his contract of employment, or, after notice of such 
contract, to retain, hire, or conceal such workman.* It is ob- 
vious that such statutes must be construed strictly according 
to their language, so that no generally applicable rule can be 
laid down. 
The interference may be prohibited no leas for the safety of 

> Hool •- DoTToh, tupra. 

■ Chrettman >. Euasetl, 73 Min. 452, IS Bo. 066. 

• HeDdriz >. State, 79 Min. 3»8, 30 So. 708. 

^AnoiBtosd v. Ch&tteis, 71 Min. SOS, 16 So. 39. See tiao Tarpley t. State, 

• JackMo t>. State, 10 So. 299 (Min.) ; MottU i. VivnSi^ 70 Tom. (11 Lm) 
271. 

• 3S Stat. 1007, Comp. Stat. Supp. p. IWt. 
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peraoD and property than for the sake of procuring the eomple- 
tion of a labor contract as ordinarily understood. Laws of this 
sort are to be found in connection with mine r^ulations, for- 
bidding the intimidation of or the interference with hoisting 
^igineov ; * or with the performance of the duties of raiboad 
emplt^ees,* or of employees of other quasi-public corporations.* 

The giving of pfts or gratuities to an employee with intent to 
influence him in relation to his employer's business, or the 
acceptance by employees of such ^fts is prohibited by statutes 
of recent enactment in a number of states ; * so also of bonuses 
or discounts to employees who purchase supplies or materials 
for their employers, under most of the laws cited; the same 
prohibition may be applied to the giving or receiving of tips in 
hotels or on common earners.* A de^er allowing an employee 
a discount in violation of such a statute cannot recover any- 
thing on his contract, the entire contract being made void by 
the illegal act of granting discount.* 

While these statutes are mentioned here on account of their 
close relation to each other, it ia clear that they are not all 
designed strictly to prevent interference with employment, but 
to protect in a mumer the financial interests of the employer 
and of the public. 

Where intimidation is practiced in the interference, not only 
is there dvil liability, but such conduct is declared a penal offense 

■ Alft., Code. MO. 1029; lad., Acta 1906, eb. 60, mo. 10. 

> Dd., R.C. p. 038 ; lit.. R.S. oh. 114, uc. 109 ; Kana., Q.S. nc. 2375. 

• He., B.S. oh. 124, aeo. 0. 

< N J., Acta 1000, oh. 284 ; Wuh., Aetg 1009. eh. 249, leca. 426, 427 ; Conn., 
AotB 1005, oh. 90 ; Iowa, Aett 1907, chs. 183, 1B4 ; N.Y., C.L. ch. 40, nc. 430. 

• Waab., Acts 1900, oh. 24B, aeea. 430, 440. 

• Oenenl Tin Repair Co. >. Price, 115 N. Y. Supp. 171. 
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by the statutes of a number of states. Inasmuch as this phase 
of the question is frequently introduced into cases involving the 
activities and rights of strikers, its discusdon will be deferred 
until the subject of labor organizations is taken up. 

Section 17. Right of Emphyer to Recover for Injuries to 
Employee. — A doctrine that is obviously rooted in the older 
view of close personal relationships is one that ^ves the em- 
ployer a right of action against a third person who injures his 
employee in such wise as to deprive the employer of his ser- 
vices.' The employer's right to recover does not interfere with 
the employee's right to sue the same party for damages for such 
personal injuries as he may have rec^ved.* This doctrine, like 
that which allows a suit by an employer for the seduction of 
a female employee * or for libel injuring the employee's character/ 
is grounded on the view that the employer has an interest or 
property in the services of one in his employment; so that 
where he is deprived of them, or their value is diminished, the 
employer is entitled to redress, actual loss being necessarily 
proved to support an action.' 

A statute that may be noticed under this general bead is one 
that gives employers a right of action against persons selUi^ 
liquor to employees, producing intoxication and consequent 
damage to the employer.' Such laws may or may not require 
previous notice not to sell ; they are to be strictly construed, 

> Woodward v. WMhbum, 3 I>eii. 369 (N.Y.) ; McCarthy *. Oufld, 12 Meta 
291 (Mass.). 

' Rosen V. Smitfa, 17 lad. 323. 

■Punnaii v. Applegale, 23 N.J.L. 2S; Nickelaon (. Stiyks, 10 Jobsa. 116 
(N.Y.) ; Hewitt ». Prime. 21 Wend. 78 (N.Y.). 

• Riding I. Smith, 13 Albany L. J. 441. 

• Fluker «. R. Co., SI Ga. 4S1, 8 S.E. £20. 

• Wash., A.C. MO. 2»4S ; Ma»., R.L. cb. 100, bbo. 63. 
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and where they give a right of action for damages only, no other 
proceedings can be had under the statute, as by way of injunc- 
ti<m to abate a nuiaance, since the employer has no such prop- 
erty in his worlcmen as to entitle him to a writ against one 
keeping open a place to which they voluntarily resorts 

Section 18. Ciifil Rights of Employees. — A majority of the 
states of the Union have enacted laws whose object it is to pro- 
tect workmen in their contracts of employment while exercimi^ 
their rights as citizens. Such laws may be broad enough in 
their terms to proiiibit employers from interfering with their 
employees in the exercise of "any natural right or any right or 
privilege of citizenship;"* or they may, as is most frequently 
the case, direct their prohibitions against interferences with the 
^lerdse of the r^ht to vote, either by demanding an inspection 
of the employee's ballot/ or by printji^ on the pay envelopes 
in use the names of candidates, or mottoes, ai^uments, or 
threats intended to influence the political action of employees, 
or the posting of any handbill or notice stating that, in case of 
the success of any particular candidate or party, the establish- 
ment will close.* Threats of dismissal or reduction of wages on 
account of an employee's vote,* or interfering with his candi- 
dacy for office,* or otherwise attempting to inSu^ice his action 
may also be made an offense. One state prohibits the appoint- 
ment of an employer, manager, or foreman of railroad, mining, 

< Northern P. B. Co. v. Wlulen, 140 U.S. 157, 13 Sup. Ct. 822. 

* Minn., R.L. see. C173. 

> Ala.. Code, sees. 6804, 6S0G. 

*Cal., Penal Code. wc. 59; N.Y., C.L. ch. 40, «ea. 772; 8.D., Pen. Code, 
•M.62. 

*Conn., 0.9. aeo. 1700; Idaho. Feoi. Code, eec. 4685 ; Ind.. A3, see. 2341; 
Er. But. aec 1574A. 

* Wto., R.B. sea. 2623." 
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or maDufacturing work carried on in the precinct, as judge, 
clerk, or watcher at the polls in any election.* Many of these 
laws provide that time to vote shall be allowed employees, 
either a fixed nmnber of hours or a half day ; or the day of 
election may be declared a legal holiday. 

Employers are forbidden by the laws of a few states to dis- 
charge employees on account of thm membership in the Na- 
tional Guard, or to refuse them permissioQ to drill or perform 
active service when ordered out.* Interference with such mem- 
bers in their employment, or with their employers in their bua- 
nesB may likewise be forbidden; also discrimination against 
such workmen by labor o^anizations on account of their 
membership.* 

■Cdo., A.S. Supp., MM. leZSwl/S, ie2fiwl/4. 

*Eui>.,O.a.,aM.4068; WMb., Acts 1909, ch. 134, iw. 09. 

• Cal., Pen. Code, wo. 421 ; lU., Aota 1009, p. 437 ; Me., Act* 1909, eb. 20e, 
■M. lie; Micb., Aota 1909, No. IM; N.Y., C.L. Ch. 40, aaoe. 14S0, 1481; 
Wad).. Aota 190D, oh. 184, aaoa. 07, OS. 
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Section 10. D^niHon. — Wages are, in both common and 
legal language, the eompensation paid or to be pud for servicea, 
whether computed by the day, week, or month, or by the piece 
or job. Payment for piece or job work is frequently spoken of 
as eamii^, but it differs in no sense from payment computed t^ 
time, the words "eanungs" and "wages" being often uaed together 
in statutes on the subject. In minii^ and elsewhere, much of 
the work is done by what is called contracting, one man being 
pud by the ton or other quantity, he paying a helper or helpers 
a feed sum daily or at a given rate per unit used ; but the sums 
received by the different workmen are alike wages ; ' so also 
where a group of men are employed in the joint production of 
a designated imit, and the payment therefor is divided among 
them fractionally or by a percentage. The profits of con- 
tractors where agreements are made for the performance of 
work involving individual direction and the employment and 
guidance of subordinates, as in the erection of a building or the 
construction of public works, are not classed as wages.* The 
word "salary" is also said by some courts to be synonymous with 
wages,' though in others it is heid to mean a larger compensa- 

> Coal Co. t. CocteUo, 33 Pa. (S Cwey) 241. 

■ Hesid p. Crum, 73 MIb». 1S7, IS So. 934 ; Lsng t. Bimmona, 64 Wii. 625. 25 
N.W. 660. • Bov&Td v. Foid, 83 Mo. App. 4S8 ; Com. *. BuUet, 99 Pa. 536. 
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tioD for more Importaat services,* or payment for services other 
than of a manual or mechanical kind.* Salaries of public 
officers are not exempt from ganmhment under laws exempt- 
ing wages.' 

No wagea can be recovered for services rendered in violation 
of the provisions of the law. Thus an en^eer working without 
a license when the law requires one can recover nothing in a suit 
for wages ; * nor can one who works on Sunday where the law 
prohibits such labor ; ^ or who works more than eight hours in 
violation of statute.* 

The payee must in general be either the person renderii^ the 
service or his legal representative, though a few states have 
laws for the payment of wages to the widow, minor children, 
or other heirs of a deceafied employee without the formality 
of administration, but only in case the debt does not exceed the 
sum Sxed by the statute, this amount varying in different states 
from seventy-five to two hundred dollars.' Provisions as to 
the rights of assignees, and other creditors, and of married 
women and minors are found in the statutes of nearly every 
state, and will be noted under their various headings. Where 
wages are paid in violation of the provisions of law applicable 
in the case, the employer cannot plead such unlawful payment 

' Meyers t. Qty of New York, 69 Hun 291. 23 N. Y. Bupp. 674. 

■ In rt Stryker, 158 N.Y. 626, 63 N.E. 626. 

•MeLeUaD «. Youqe. 64 Ob. 3M, 21 Am. Hap. 276; TbomM >. Wftlnat 
Land, etc.. Co.' 43 Mo. App. 663. 

* Tba Pioneer, Deady 72, Fed. Cas. No. 11,177. 

■ McGrath >. Merwin, 112 Maaa. 467, 17 Am. Rep. 119 ; Canon f. CaUioun, 
101 Me. 4S6, 64 Atl. 838. 

• Short cMin. Co., 20 Uteh 20,S7 Pao. 720. (Suit wia for pay for overtime, 
work ODly.) 

' Ala., Code, sec. 4201 ; Oa., Acta 1901, p. 60 ; Miaa., Code. aeo. 2133 ; Fa., 
Acta 1907, No. 162. 
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IB a defense in aa acUon to recover wages earned. Thus in 

the case of a law prohibiting the payment ot seamen's wages 
in advance,' payments made in violatioa thereof were not 
allowed as a set-off in an action to recover the whole amount of 
wages earned under the contract.* 

Section 20. Rate. — The rate of wages is usually fixed by 
agreemeat, but where no agreement is made, the law implies 
a promise to pay as much as the services are reasonably worth, 
or a quantum meruit.* Where a rate is agreed upon, no action 
on a quantum meruit can be brought,* and if it can be shown in 
an action of this sort that a rate was actually t^reed upon, that 
rate will control the decision of the court.' On the other hand, 
a suit on contract cannot secure a recovery on a quantum meruit .* 
If the price is agreed upon after entrance on service, the agreed 
rate relates back to the b^aoing of such service.' Chai^ng 
the rate of wages is in effect making a new contract, so that the 
courts will sanction nather a settlement by proffer of a lower 
rate than the one agreed upon,' nor a demand for a higher rate 
on the ground that the work was worth more,' unless mutual 
consult is properly shown. Thus, though competence is assumed 
and an employer may rightfully disohai^ an employee for in- 

1 O.8.. 30 Stat. 763. 

■ The AleuDdei M. Lairreooe, 101 Fed. 13S. 

(HeDdenoDBridgeCo.*. McOrath, 134D.8.200, 10Bup.Cl.730; Duboitt. 
Dd. A H. CeuibI Co,. 4 Wend. 2B2 (N.Y.). 

• CUrk D. Smith. 14 Johoi. 326 (N.Y.). 

• Rubia t. Cohen. 113 N.Y. Supp. 843. 

• Biriuit V. ClecUey, 48 S.C. 298. 26 S.B. 600. 
' Roytl ». Grant, 5 Ga. App. 643, 63 9.E. 708. 

■Haektnan i. Flory, 16 Pk. St 196; Penmacton >. Lumber Co., 122 S.W. 
923 (Tex. Civ. App). 

• Soyder ■. Wright, 4 B. D. Smith 367 (N.Y.) ; Wallaoe *. Floyd, 20 Pa. St 
184. 
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competence, he cannot refuse to pay wag/ea at the f^reed rate 
on the plea that the employee was- miskillf ul, as his retention 
in service mil be cooBtrued as a waiver of the employer's right 
to dischaf^.* Prior notice of reduction of wages may be re- 
quired by statute,* though in view of the rule of law that an 
agreed rate controls until a change is assented-to by both par- 
ties, the importance of such a law does not seem to be great. 

Rates of wages have been fixed by statute in a few states 
though only in the matter of employment on public works,' 
or in the printing offices of the state or the United States.* 
Besides these, a Virginia statute declares that a reasonable sum 
shall be paid for services in salvage, and in case of the failure 
of the parties interested to agree, they shall each choose an 
arbitrator, and a state official shall choose a third, this board to 
determine the rate.' 

The state of Massachusetts is the first to look seriously toward 
the regulation of wages in private undertakings, having provided 
for a commission to study the matter of the w^es of women 
and minors, with a view to fixmg mmimum rates of wages for 
such classes of employees.* Since laws regulating the hours of 
labor of such persons are valid, there appears to be at least an 
open field for an attempt to regulate their wages also, though 
the chief reason for limiting the hours of labor of females, i.e., 

1 CUrk t. Fensky, 3 Kui*. 389. 

• Mo., B. 8. wc. IQOS ; Teiu, R. 8.. wo. 4544 ; U.S., 30 Stat. 424, aec. 9. C.S., 
p. 3200 C&ppUea only to receiven of rulroadi appointed by Federal oourtB). 

I Cal., Binu' Qen. Lam, No. 2894 : Del.. Aat« 1903, oh. 410 (City of V^minc- 
toD only) ; Nebt., Acte 1903, oh. 17 (dtlea of first elan) ; Nov., Aets 1907, 
ch. 202 ; N.Y., Con. L.. oh. 31, ww. 3. 

• Cal., 9im«' Pol. Code, no. 031 1 Eana., Acta 1907, ch. 393 ; n.S., 28 Btat. 
607,31Btat.ft43. 

• Code, MB. 1918. * BaaolTe approTOd Uoy 11, 1911. 
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OD account of physiologicat differences between m&Ies and fe- 
oiales, cannot be cited as supporting a wage law. 

Laws r^ulating wages on public works may fix an absolute 
minimum rate, or tbey may provide that current or prevailing 
rates shall be pud. A law of Indiana* fiidng a minimum rate 
was held to be unconBtitutional, since it interfered with the free- 
dom of counties, cities, and towns, which were held to be cor- 
porations with a right to contract in matters affecting their 
own interests ; and also burdened the citizen by taking his 
property without due process of law.* A similar law of New 
York* was upheld in the case of a direct employee of the 
state imder a superintendent of one of its undertakings, the 
court finding no express or implied restriction in the, constitu- 
tion of the state upon the power of the legislature to fix and 
declare the compensation to be pud for labor or services per- 
formed upon the public works of the state, declaring further 
that wages so fixed cannot be reduced by the officer under 
whom any employee might work.* A subsequent law of this 
state directing contractors as well as public officers to pay 
ciurent local rates of wages' was declared unconstitutional as 
exceeding the power of the legislature in the matter of both 
public and private contracts, the interference with the rights 
ol both the city and the contractor being condemned.' Later 
this deciuon was modified to the extent of holding the law ap- 
plicable to contracts in which the city was directly interested, 
makii^ the law invalid in its application to contractors only.* 

■ AeU 1901, p. 282. 

■ street t. Varney Elec. Supply Co.. 160 Ind. 33S. 66 N.B. 895. 

• Aot* ISSQ, oh. 360. < Clark v. 8tat«, 142 N.Y. 101. 36 N.B. S17, 

• Acta 1807. oh. 415. • People v. Color, 166 N.Y. 1, C9 N.E. 716. 
' Brsn *. City of New York, 177 N.Y. 271, 69 N.E. 699. 
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FoUowing these deciaioaa came the adopUon of an amend- 
ment of the constitution of the state, empowering the l^pslature 
to regulate the conditions of employment on the public works 
of the state, whether directed by the state oi a subdivision 
thereof, or by a contractor. The hiw previously declared un- 
constitutional was thereupon regnacted,' and has been su»- 
tuned by the court of last resort of the state.* The view of 
the Supreme Court of the United States, laid down in a case 
where the question turned, not on rates of wages, but on the 
hours of labor, holding that municipalities are but the t^nta, 
of the state for the conduct of local affairs, and are properly 
subject to such regulations as the state may see fit to prescribe, 
would sustain such laws as the above generally.' 

SscnoN 21. Dedudiona from Woffes. — The discounting of 
time checks by the employer issuing them, or by his ^^t, may 
be prohibited by statute,* or the amount that may be deducted 
for payments made in advance of the r^ular payday linuted.* 
The willful refusal to pay a wage debt with the intent of obtain- 
ing a discount thereon may be punished as a misdemeanor,* 
or as a crime.' 

Deductions by way of fines for imperfect work,' or " for any 
reason," * may be prohibited or restricted. But a law that 
prohibits the imposition of a fine or the withholding of wages 
on account of imperfections, unlawfully interferes with the right 
to make reasonable contracts ; >" though if it allows for fines only 

I Contt &rt 12, wa. t. Am. 1906 ; Aota 1906, eh. 600. 

> People tx nl. WilUuni Eag. & Cont. Co. i. Meti., 193 N.V. 148, 85 N.B. 
1070. ■ Atkin >. Kanau, ISl U.S. 207. 24 Sup. Ct 134. 

* Nev., Aoto 1906. ch. 106. ' Art., Di«. eeo. 6383. 

•Mont., Acta 1907, eh. 144. ' Minn.. R.L., we. S09<. 

■ Man., Acta 1909, oh. 614, sec. 114. ' Ind., A.8. lee. 7069b. 

<• CommoDWMlth t. Feiry, 166 Mah. 1 17, 28 N.E. 1126. 
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in accordance with the terms of a prior agreement or contract, 
it is valid.^ Within the purpose of this class of laws are those 
that prohibit the screening of coal before it is weighed/ the loss 
of coal through the screen beii^ regarded as caunng an unjust 
loss to the miner whose contract calls for payment b^ the weight 
of the coal mined. Such laws have been held to be constitutional, 
as within the police power of the state,* though the contrary view 
has also been expressed, the laws being condeomed as interfering 
unduly with the right to contract freely.* 

llie compulsoiy remisedon of any part of an employee's wages 
for the maintenance of hosintals, libraries, or for other benefits 
or social purposes is prohibited in some states.* Though it ia 
unlawf ul^for an employer thus to withhold his employee's wages, 
he is not by that fact relieved from his obligation to supply 
hospital treatment, according to his contract, to an injured 
employee whose wages have been thus retained.* 

Section 22. Time of Payment. — The time of payment of 
wages is usually fixed by the contract of employment, or by 
custom, which is iu effect the Bame thing. An agreement to do 
a piece of work, or to work for a stated period, for a certain sum, 
no time of payment being set, is construed to be a contract to 
pay only when the labor is completed or the contract is other- 
wise terminated.' If monthly payments are agreed to, wages 

< Oallaglier r. Mfg. Co., 172 Man. 230, CI N.E. 1086. 

VArk., Acta 190S, No. 219 ; Colo., A.S., aec. 3204k ; Iowa, Code, bbo. 2400, eta. 
■ McLean t. State, 21 1 U.S. 635, 29 Sup. Ct. 206 ; State v. Feel SpUat Coal Co., 
36 W. Va. S02. 16 S.E, 1000. 

• RamMiy (. People, 142 IU. 380, 32 N.E. 3B4 ; in ra Houae Bill No. 203, 21 
C(Jo. XT. 39 Pac. 431. 

• lad., A.B. tee. 2300; Md., P.G.L. art. 23, lec. 297; Uch., CX. no. 
11400, 11401, ' Wabftgh E. Co. b. KeUey, 163 Ind. 119, 62 K£. 152. 

' Thampaon v. Phelan, 22 N.H. 339 ; Thup *. White. 13 JoboB. G8 (N.Y.). 
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are due for full months as they are earned. For fractions of 
a month no recovery of wages can be had unless there was a 
wrongful discharge, when the employee may sue, not for wages 
earned, but for damages caused by the dischai^.^ (See sections 
8, 11.) 

KumerouB statutes have been enacted regulating the time eft 
payment of wages, some l^islatures prescribing a monthly pay- 
day,* others semi-monthly,' bi-weekly,* or even weekly • pay- 
days. These laws may apply to all employers of labor, cor- 
porate CH* individual,* to corporations only,' or to dedgnated 
classes of employers, as operators of mines,* mines and fac- 
tories,* or to employers having in their service more than a 
designated number of laborers." 

Courts have upheld the constitutionality of a law that applied 
only to designated classes of employers," or to corporations 
only," as well as a law of general application." In the New 
York case cited, though the law uses the words, "each and 
every employee," it was construed to apply only to manual 
laborers. 

' Wabh ». New York A Ky. Co., 8fl N.Y. Supp. 83. 
1 Aru., Pea. Code, sec. OlS ; Vo., Code, oeo. 3S57d. 

■ Colo., Supp., sec. 2801ol (except railroadB which must pay monthly) ; Iowa, 
Code, sec. 2490 ; Ey., Btst., sec. 2739A; Pa., B.F.Dis. p. 2077. 

* lad., A.9. aeo. 7066 ; Me., B.S. oh. 40. eeo. 67 ; N.J., Aoto 1899, oh. 38. 

* Conn., Q.S. aeo. 4696 ; Kans., 0.8. bob. 1296 (otiier than railroad and fum- 
ing corporations) ; Maw., Acta 1909. ch. G14, seo. 112. 

* Aria., Mass. (practically all but farm labor), N.J. (same as Mass.). 

' Colo., Conn., Kana., R.I. ' Iowa, Ky., Wyo. 

' Ind., Pa. (by oODBtruction), Va. " Mb., Ky. 

" Hancock «. Yaden, 121 Ind. 360, 23 N.E. 363 : Lawrence *. Rutland R. Co.; 
80 Vt, 370, 67 Atl. 1091. 

"State' v. Browne A Sharpe Mfg. Co., 18 R.I. 16, 25 Atl. 246; Paoplat. CItr 
of Buffalo, 67 Hun 677, 11 N. Y. Supp. 314. 

X Com. ti. Dunn, 170 Maai^ 140, 40 N.E. 110. 
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On the other hand, a law reqwiog a monthly payday was 
held to restrict the coDsUtutiooal right of employers and em- 
ployees to contract freely aa to the terms and times ot pay- 
ment ; * though it was said in a very recent case, in which the 
constitutionality of a law requiring railroads to pay their em- 
ployees semi-monthly was under consideration, that the state 
had an interest in the welfare of its citizens which would be 
served by the frequent payment of wages so that workmen 
receiving email wages might be better able to make cash pur- 
chases of the necessaries of life ; and that the workman and a 
corporate employer do not stand, in the matter of making con- 
tracts, on an equal footing, so that the state might properly act 
in the manner indicated so as to in part remove the existing 
inequality.* In another state a law requiring weekly pay- 
ments of the full amount of wages due was held not to be a 
vahd exercise of the police power,' and obviously a law of like 
tenor, but applying only to companies, corporations, and as- 
sociations, and not to individual employers, and also discrimi- 
nating between manual laborers and other employees, would be 
found unconstitutional by a court holding such views of the 
limits of the police power.* 

Falling within the purpose of the laws of this class to procure 
prompt payment of wage debts are laws directing that the wages 
earned by discharged employees shall be paid them at the time 
of discharge without reference to the date of the customary pay- 

■ JohiuoD V. Ooodyear Min. Co., 127 Cal. 4, 69 Pm. 304. 

' New York Central, etc., R. Co. ». Williams, 118 N. Y. 9upp. 78S, 64 Misc. 
Rep. IS ; affinned, 199 N.Y. 108, 92 N.E. 404. 

> Republic Iran A: Steel Co. s. State, ISO Ind. 37S, 60 N.E. 1006 ; Bn««viUe 
Coal Co. f. People, 147 lU. M. 36 N.E. 62. 

• Tolodo, etc., B. Co. t. Loot. 109 Ind. 310, 82 N.E. 757. 
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day.' Some of these laws make the same provision for em- 
ployees volimtarily leaving service as for those discharged. 
The act of the Oregon legislature to this effect requires three 
days' notice of intention to leave, and excepts strikers from the 
class of employees benefited, unless the regular payday falls 
more than thirty days after the occurrence of the strike. Laws 
of this class are constitutional,* at least in their application to 
corporations, though they may be regarded as infringing on the 
constitutional rights of persons.* They do not interfere with 
the employer's right to clum offsets for damages caused by the 
employee's failure to fulfill his contract.* A penalty of an added 
percentage, or of the continuance of w^es for a limited time, 
where the employer fails to comply with the statute, may be 
provided for ; • a penalty may also be allowed for the deten- 
tion of wages, without regard to the termination of employ- 
ment ; * this provision has been declared valid,' though the 
contrary has been held on the ground that the law does not 
protect equally the interests of the employer and the employee.* 
In order to recover such penalties the employee must comply 
strictly with any prescribed formalities, as nothing will be 
taken by way of intendment in the enforcement of penalizing 
provisions.* In this connection may be mentioned laws that 

I Aril., Fen. Code, wc. 616; Ark., Acta 1005, No. 210; Colo., A.B. we. 
2S01(il ; OKg., Acta 1907. ch. 163 ; S. C. Civ. Code, nc. 2718. 

> 8t. Louii. I. M. & 8. R. Co. t. Paul, 173 U.S. 404, 15 Sup. Ct 1013, 

■ Leep V. St. Louis, etc., R. Co., 58 Ark. 407, 2G 5.W. 75. 

' Leep V. St. LouU, etc., R. Co., tupra. 

■Ark., Aott 1905, No. 210; Colo., A.S. oeo. 280I[il. 

• Ind., A.S. nc. 706B. 

' BeeleyviUe Cool Co. t, MoCloawin. 166 lad. 561. 77 N,E. 1044. 

• San Antonio i A. P. R. Co. >. Wilson, 4 Teiaa App. 565, 10 S.W. 010. 

• St. Louil, I. M. A S. B. Co. t. MoClerkin, 88 Ark. 277, 114 B.W. 240. 
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require the payment of interest on any~ portion of the wages 
ret^ned as a pledge of continued and satisfactory service/ 
and laws proliibiting entirely such retention.* 

Section 23. Place of Payment. — One state has a law regu- 
lating the place of the payment of wi^es, payment in bar- 
rooms or other places where hquor is sold being prohibited ; ■ 
while another allows a discharged employee of a rulroad com- 
pany to designate any station where a regular agent is kept as 
the place of payment of the wages due him at the time ; * but 
this matter is generally left to the determination of the parties 
to the contract. 

Suction 24. AUaekmenta, GamiahmerUs, etc. — Demands by 
an employee's creditors cannot be met by the employer's pay- 
ment to them of wages earned, unless the employee has made 
an as^gnment of his wages in this particular behalf, unwarranted 
payments by the employer leaving him liable to the employee 
himself for a second payment of the wages.* Qamishment or 
other legal proceedii^ must be resorted to in order to sequester 
a debtor employee's earnings agunst his will ; and in every state 
of the Union but North Carolina statutory restrictions exist as 
to the amounts that can be so taken, and this state has a general 
exemption proviaon in its constitution ; in many states the 
restriction applies only where the employee has dependents. 
These statut«s may declare a certtun percentage of the debtor's 
wages exempt, or they may provide that wages for a certain 

I La., Acta IOCS, No. 31. 

> 111., R.S. ch. 48, BM. 16 ; Comi., G.a wee. 4696. 

• Cal., Pen. Code, sac. 680. ' Ark.. Acts 1005, ch. 2ia 

* Southern R. Co. «. Fulford. 128 Oa. 103, 64 S.E. 68 ; Terre Haute A I. R. 
Co. >. Bakor. 122 lod. 433, 24 N.B. 63 ; Crisp t. R. Co., 98 Mich. 651, 67 N.W. 
1050 : BuniB 1. Mulaad Idtg. Co.. 60 Uau. 487. 
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period or of a certun amount cannot be taken for debt. The 
statute may exempt all wages in the hands of the employer from 
attachment except for board and lodging for a specified term/ 
or all current wages.* 

Wages improperly in the hands of a m^istrate through 
garnishment may be recovered by a rule agcunst him.* An 
employer cannot allow wages to accumulate in bis hands un- 
til the total exceeds the exempted amount and thus defeat 
the provisions of the law,* nor can an employee make a valid 
contract wuvii^ his exemption rights.' The law exempting 
wages is held to protect ^from attachment also any property 
purchased by the use of the exempted wages.* Courts differ 
on the question as to whether or not the protection af- 
forded by exemption laws extends to non-re«dent8.' The 
matter may be determined by statute, as, for instance, a dec- 
laration that the law of the state of residence shall control.' 
Assigning claims to non-residents or otherwise taldng or send- 
ing them out of the state for collection in order to avoid local 
exemption laws is prohibited by the statutes of a number of 
states, and a law of this sort was held to support a request 
for an injunction against a creditor prosecuting his suit out- 
side the state against a garnishee for the recovery of a debt 
that was exempt under the law of the state of residence of both 

1 Pa., B. p. Di«. p. 2077, oeca. 2fi, 20 ; Acta 1905. No. SB. 

> Tmbs, R.S. sees, 2396, 2397. ■ Cuiran >. Flemins, 76 Oft. 98. 

• Chapman d. Berry, 73 Miss. 437, IS So, 918. 

• Ricbordion 1. Eaufmaa, 143 Ala. 243, 39 So. 368; Oi«eQ f. WatKiii,76QB. 
471. 

• Aultman & Taylor Co. I. Smith, 119 S.W. 1178 (Ey.). 

' Cf. Writht >. R. Co., 19 Nebr. 175, 27 N.W. 00, and hfoa t. CaUopy, 87 
lova 667, 54 N.W. 476. 

• 8. Dak.. Juitlcea' Code, seo. 41. 
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debtor and creditor.* The debtor waa also held to be eotitled 
to a judgment in damages agunst the creditor for the amount of 
wages collected by him in violation of the taw. In another case 
Buch a law was held to be unconstitutional on the ground that 
it discriminated between wage earners and other debtors, and 
between creditors residii^ within the state and those residing 
out«de, placing the former at a disadvantage ; also aa extend- 
ing the exemption laws of a state beyond its boimdaries.* The 
weight of opinion seems to be, however, that such laws are con- 
stitutional,* and that where the law prohibits sending claims out 
of the state, taking them is a violation of the law.' The gar- 
nishee's action may be in good faith in muTciT^g payments that 
could have been defended if there had been a full knowledge of 
the circumstances, in which case the debt will be regarded as 
discharged in so far as he is concerned, the liability falling upon 
the wrongful ganushor ; * but where payment is not made, it 
may still be held that the foreign jui^ment is within the juris- 
diction of the court rendering it, but the payment thereon will 
be subject to the exemption taws of the state of reddence of the 
debtor.* 

SBcnoN 25. Asaignments of Wagea. — Assignments of un- 
earned wages are saf^uarded in various wttja, as by the require- 
ment that they must be recorded,' that copies must be filed with 

I Main t. FSxid, 13 Ind. App. 401, 40 N.E. 1103 ; Wilsoa i. JoMpha, 107 Ind. 
490, 8 N.E. 616. 

• In n Fluke* IC7 Mo. 125, 67 S.W. MS. 

* Sire«ny >. Hunter, 146 P&. St. 303,22 Atl.6fi3; Blnset Mfg. Co. f . £leming, 
39 Nebr. e7S, 68 N.W. 226. 
' WiboD V. Josepha, tupra. 

• Main «. Field, >u;>ra ; O'Conoor >. Walter, 37 Nebr. 267, 66 N.W. 867. 
■ Sjlger Mfg. Co. v. Fleming, nipro. 

* Cootk, Actt 1905, oh. 78; Ul-, R.B. ob. IQb, oeo. 18, eta, 
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the employer,^ or even that hia consent must be obtained,* or 
that the wife must join io the husband's assignments, or vice 
veraa? Asugoments to secure loans * or future advances * may 
be declared void, or all assignmentB of future earaiogs pro- 
hibited.* This latter prohibition was declared constitutional 
in a case in «4iich it was said that the law was enacted for the 
protection of a class of persona who are in large numbers depend- 
ent on daily or weekly w^es for the maintenance of themselves 
and families, and whose circumstances render them peculiarly 
liable to impomtion and injustice. The law was approved on 
this ground, and as turning clearly at the "protection of wage 
earners from oppression, extortion, or fraud on the part of 
others, and from the consequence of th^ own weakness, folly, 
or improvidence," ^ 

The language of the court in this case can hardly conmiend 
itself to general acceptance, for while laws of the same general 
class are sustfuned by the highest courts, the reasons usually of- 
fered do not convey the impression of restrunt on the acta of the 
employee on account of his incapacities of the sort designated. 
Indeed, the court of one state declared a law prohibiting the 
payment of wages in scrip, even at the employee's option, was 
"an encroachment upon his constitutional rights, and an ob- 
struction to hia pursuit of happiness. Such laws aa the one 
imder condderation classify him among the incompetents, and 
degrade his calling." ' The constitutionality of the law of 

> Mass.. Act» 1006, eh. 390; N.Y., Acta 1904. oh. 77. 

< La., Acts 1900. No. 5 ; SMinn.. Acta 1905. ch. 309 : Mass., Acta 190S, ch. 605. 
■Colo., Acta 1907. eh. 240; Iowa, Acts 1906, ch. 148; Maaa., Acta 1908, 
tupra. • Ga., Acta 1904. p. 84. 

• Mass., Acts 1906, ck 300. • lad.. A.8.. sac. 70G9a. 
T IdL Textbook Co. v. WeisamgeT. 160 Ind 349, 65 M.E. 021. 

* State V. HauD, 61 Eans. 146. 59 Pac. 340. 
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Massachusetts requiring the recording of asmgnmeats and 
their prior acceptance by the employer, as well as the joint 
action of the wife, was upheld by the supreme court of that 
state on the grounds that it lessened the opportuiuty for difl- 
hooesty on the part of both w^e earners and money lenders, 
as well as tendii^ to diminish the risk of litigation consequent 
on the refusal of an employer to pay the assigned wt^ea. It 
also admitted the validity of a distinction between asagnments 
to secure loans of money and assignments as security for ne- 
cessities. The section relating to the wife's joint action was 
held to be of less certwa validity, but was supported as within 
the power of the legislature, which " might look chiefly to the 
or<£nary relations between husband and wife under the law, 
and adopt this form of regulation as salutary in its application 
to most members of the class with which they were dealing." ' 
The business of dealing in assigned wages may be regulated 
by prohibiting discounts in excess of the legal rate of interest ; * 
or dealers may be required to procure a license, the rate of in- 
terest and other chafes be limited, all calculations required to be 
based on the amoimt actually advanced by the broker, or other 
restrictions made.* An ordinance embodying a number of 
these regulations was declared constitutional as tending to pre- 
vent fraud and extortion ;* so of a law of Connecticut limitii^ 
the rate of interest ; * while in Texas a statute taxing dealers in 
assigned wag^* was declared unconstitutional as restrunii^ 

> Mutu^ LoBD Co. «. MEuteU. 200 Man. 482, 86 N.E. 910. 
» N.J., O.S., p. 23M ; Md., Acts of 1906, ch. 399. 

• Colo., AcU 1900, ch. 17 ; Del., Aota 1909, ch. 233 ; Ind., Acts 1900, ch. 34, 
«to. * SaaniDg v. City of CiDCiunati. 81 Ohio St. 112, 90 N.E. 126. 

• Stete «. Hnriburt, 82 Coim. 232, 72 Atl. 1079. 
>Aet«190a, oh.111. 
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freedom of trade and denying equality before the law; ' and an 
Illinois statute applying to salaries as well as wages, and declar- 
ing the forfeiture of the principal where the interest is usurious,* 
was for these reasons declared void,' restrictions on salaried 
employees not being justified, and other usurious contracts not 
being dealt with in so drastic a manner. 

Section 26. Suits for Wagea. — Suits for wf^es are specially 
provided for in a number of states, as by allowing a successful 
claimant an additional recovery for attorneys' fees;* by pro- 
hibiting a stay of execution where the judgment is for the re- 
covery of a wage debt ; * by providing that no property shall be 
exempt from execution on such a judgment ; * by placing suits 
for wages for manual labor at the head of the trial docket ; ^ by 
providing that two or more wage claimants may make joint 
appeals ; * or by prohibiting the allowance of setoffs in suits for 
wages except for money actually loaned or advanced,' or unless 
specifically provided for in writing."* 

Courts differ as to the constitutionality of laws allowing a 
successful clamant in a suit for wages to recover also an attor- 
ney's fee, some holding such laws constitutional," while others 

i.Owena v. State, S3 Tex. Cr. App. 106, 112 S.W. 1076. 

* Act of M&; 13, 1906. ■ Mauie v. CeasDa, 230 lU. 3S2, 88 N.K 1G2. 

* Cal., Acta 1907, ch. 61 ; Idaho, Code, lec. 3721 ; 111., R.B. ch. 13, sec 13 ; 
Ind., A.S. sec. TOSS. 

•Iowa, Code, am. 8993; Miob., CX. aec. 901; N. Dak., Code, oee. 6447; 
Ohio, Geo. Code, aee. 10,403. 

•IU.,R.S.. oh.62,Bec. 16; Mmii.,CoDBt,art.l,seci.l2; N.C., Rev. 1906, aec. 
685 ; Va., Code, sec. 3630. ' Pa., B. P. Dig., p. 2073, aee. 3. 

* Pa,. B. EKg., p. 246, sea. 64. • Wyo., R.S.. «eo. 2592. 
•• Ala., Code, see. 6866 ; Wyo., R.8., see. 2693. 

/ " Vofd t. Pekoe, 167 HI. 339, 42 N.E. 386 ; SedeyyiUe Coal Co. v. McOlooBOn, 
186 Ind. 661, 77 N.E. 1044; SehmoU v. Lucht, 100 Minn. 1S8, 116 N.W. 666: 
Sinser Mtg. Co. r. Fleming, 39 Nebi. 879, 68 N.W. 226 (holdins that the giv- 
ing of an attorney's tee is only oompensatoiyi not penal). 
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condemn them as giving an unequal advantage to cme daas of 
suitors ' or to a pltuntiff over the defendant.* The statute of 
Colorado on this subject avoids the latter difficulty by allowing 
an attorney's fee to be recovered by the successful party.* 

Section 27. Mechanica' lAena. — The common law gave a 
lien on personal property benefited by the labor or care of a 
person to whom it had been mtnisted, for the protection of the 
workman's interests.* This r^ht has been extended by statute 
to the protection of laborers and mechanics generally, for prac- 
tically every sort of labor, affecting real as well as personal 
property, and laws to this effect are to be found on the statute 
txraks of every state and territory.* 

In order to secure the benefits of the statutory lien, the pro- 
visions of the law need be only substantially complied with, as 
such laws are to be liberally construed,* and where the com- 
pliance suffices to make the facts certwn, errors or superfluities 
will not invahdate the lien.' The difficulty of enforcing a lien 
on certain classes of property, and the desire to reach the party 
properly chargeable have combined to lead to the enactment of 



< MauowBkj' t. Stopluui, 233 01. 409, S4 N.E. 396 (atatute included all lien 
cUimanta) ; JohnMD «. Qoodyear Min. Co., 127 Cal. 4, £9 Pm. 304 ; Atkinson «. 
Woodmaoeee, OS Eana. 71, 74 Pac. G40. 

' GuU, etc., R. Co. t. Ellis, IBS U.S. 160, 17 Sup. Ct. 2£6 ; Davidson i. Jen- 
nings, 27 Colo. 187, 60 Pac. 364 ; Randolph >. Supply Co., 106 Ala. EOl, 17 
Bo. 721. ' Supp. sec. 2S01ul. 

• Ookes V. Moore, 24 Me. 314, 41 Am. Dec. 379 ; Morgan v. Congdon, 4 N.Y. 
662. 

> The law of the District of Coliinibia, 31 U.S. Stat. 1384, is a fair type ot lawa 
of tbis class. 

• Miuing Co. «. Cullina, 104 U.S. 17S ; Hays g. Marcler, 22 Nebr. 666, 36 N.W. 
894; Traction Co. >. Brennan 87 N.E. 216 (Ind.). Per contra, National Fire 
Proofing Co. «. Huntington, 81 Conn. 632, 71 AtL 911. 

t Hurley «. Tucker, 112 N. Y. Supp. 980. 
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q>ecial proviaioBa of law where the work is being done by amr 
tractora on property of the sort indicated. Instead of mftltii> g 
the thing worked on the subject of the lien, the fund from which 
a contractor on public works is to be paid is subjected to a lien 
on due notice to proper authorities, in a few states.' The same 
rule may be applied to rulroad construction and repair.* The 
law may also put upon the principal the duty of withholding 
paymenis from the contractor when notified of a laborer's claim 
thereon, to await an adjustment of claims.* 

Section 28. Bonds to Secure Paymeni of Wages. — Still an- 
other form of protection which applies most frequently to labor 
on piU>Uc works,* thoi^ in a few states to rulroad work,* and in 
New York to canal construction,* is one that requires contractors, 
prior to the commencement of their work, to ^ve bond for the 
payment of such oliums as would, under other conditions, give 
rise to liens. Such laws ^dst in a score of jurisdictions, Congress 
having enacted one applicable to public works of the United 
States,' This care for the safeguarding of the wages of em- 
ployees of contractors is further expressed by laws compellii^ 
contracting stevedores to be licensed by public authority, and 
to ffve bond ; ' by requiring the recording and publication of the 
contract or other conditions under which cert^ undertakii^ 

iGdaSupii..sma. 2888-2891; Ind., Aeta 1006. ch. 124, sec. «; N.Y.,Cim. 
I... ch. 83, aoca. S, 12. 

• Mioh., C. L., sees. 6243-524S ; Mo., R. S., aeo. 1057 
■ Miu., Code, sec. 3074 ; Ohio, Oen. Code, Bee. 8326. 

•lad., A.S. seoa. 43D0b, 4300c, 5692, 5593; Mich., Acta 1905, No. 187; 
Wuh., Code, seoo. 6925-5927. 

• Conn., O.B. «ee. 3e9e ; Me., H.9, oh. 61, aec. 47 ; Minn., BX., sees. 2919. 
2920. 

• Con. L., eh. 5, see. 146. ' 28 Stat. 278 ; 33 Stat. 811. 

• Md., Act* 1898, oh. 605 ; N.C., B«r. 1906, see. 2060. 
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are carried on ; * or by makJDg the failure of a contractor to pay 
wages due out of current receipts under the contract a misde- 
meanor,* or a felony,* though this latter law appUes only to 
labor on public works. Laws of this class come within the 
reason of lien laws, and have generally received a liberal con- 
struction, with a view to effectuatii^ their purpose to require 
payment for labor and materials from those who profit by their 
use.* 

SBcnOM 29. LiabiiUy of SUxAhddera of Corporatuma. — The 
a<^r"'"g« of employees of corporations are protected in several 
states by statutes that make individual stockholders, either in 
designated classes of corporations," or in business corporations 
generally," liable for wage debts due employees. 

Sbction 30. Prtference of Wage Claims. — Of almost equal 
universality with the lien laws are laws maldng wt^es preferred 
daims in the settlement of the estates of deceased employers 
and in cases of bankruptcy, assignments, executions, etc.' Such 
laws are constitutional,^ and apply to all wages due at the time, 
whether the claimant has left service or not.* They are vari- 
ously interpreted, some courts holding that they should be 
strictly construed, and that they are for the benefit of manual 

> Idftho, Code, MO. 038. ' S.C., Cr. Code, seo. 33S. 

' Cal., P«n. Code, aee. e63d. 

* ma >. AmerioMi Suraty Co., 200 U.S. IS7, 26 Sup. Ct. 168. 

* Ind., A.S. sect. 6077, 6198, etc ; N J., O.8., pp. 1610, 2319 ; N.C.. Rer. 
IDOS, MO. 2666. 

* MuB., Acta 1903, ch. 437, seo. 33 ; Mich., Const., art 16, wo. 7 ; Fa., B.P. 
Die., p. 423. 

' Maa., a.a. eh. 142. Bee. 1; ch. 163, oec. 118; N.Y., Cod. L., oh. 12. see. 
27 ; ah. 31, leo. 8 ; D.S.. 30 Stftt. 663, Comp. St., p. 3447, «eo. 64. etc. 

■ RichoidBon ■. Thurber, 104 N.Y. S06 ; BmaU e. Bunmea, 166 Ind. 66S, 00 
H.E. 342. 

* In n SooU, 148 N.Y. 668. 43 N.E. 1079. 
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laborera only ; ' while otbera rule that they should receive a 
"fair and liberal construction,"* and that they are applicable 
in the case of a superintendent of laborers,* or of bookkeepers 
and salesmen, under a law usu^ the term "employees."* 
Such a law cannot be availed of by an official of a corporation 
advancing wages due its employees ; * nor, it has been held, by 
an assignee of a wage debt,' though the contrary has been held,' 
and it is not clear why the rule in this case should differ from 
that in others involving like conditions.' The claim given has 
been held not to amount to a lien,* though here again other courts 
have viewed thelaw differently ; ^'' and it seems a wise provision 
of statute to declare the status of such a c\aim. " Where the view 
is held that the claim does not rank with a lien. It will follow 
that perfected lien claims take precedence over wage claims of 
other forms ; ** though a prior mortgage ranks below the claim 
given by such a statute," and to hold otherwise would give 
a lender gratuitously the benefit of the labor which goes into 
the property and ^ves it its existence and value. 

Section 31. Payment of Wages in Scrip, etc. — Many states 

' People ». Remington, 46 Hun 329 (N. Y,) ; Raynes ». Kokomo Ladder, eto. 
Co., 1S3 Ind. 31S, S4 N.E. 1061 ; Johnston u. BwriUB, 27 Ore. 266, 41 Pac 669. 
'Basa*. DoermanD, 112 Ind. 390, 16 N.E. 377. 
' Pendergast v. Yandera. 124 Ind. 168, 24 N.E. 724. 

• P^mer «. Vao Santvoord. 163 N.Y. 612, 47 N.E. 91ff. 

• Suddath v. Gallaher, 12a Mo. 393, 2S S.W. 880. 
< People >. Remington, mpm. 

T Faloonio v. Laisen. 31 Oreg. 137, 4S Pao. 703 ; Union Tnut Co. i . Soutlieni 
SamniUa ft Lumber Co., 106 Fed. 193. ■ WUte r. Stanley, 29 Ohio St. 423. 

• Wiorod V. Walters, 141 Gal. 300, 74 Pac. 1037. 

» Coe ». R. Co.. 4 Stew. (31 N.J. Bq.) 129 ; In m Slomka. 117 Fad. 888. 
" N.J., Acta 1896, ch. 185, aeo. 83. (JDeclarea claim a lien.) 
"In re Eirby-Dennia Co., 9fi Fed. 116 (C.C.A.). 

» Ball I. Hiner, 16 Ind. Api>. 1S4, 44 N.E. 676 ; Ijtienbaf i. Truit Co., 8 
Dtah 16, 28 Pac, 871 ; Reynolds v. Black, 91 Iowa 1, 68 N.W. 922. 
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have laws regulatii^ the psynteot of wages with respect to the 
medium of payment. Payment in scrip, tokens, store orders, 
or aon-negotiable paper is in general prohibited by the laws of 
this claas.^ These laws take a variety of forms, and have been 
the subject of much litigation in disputes as to their constitu- 
tionality, and on this point the courts do not agree. It has been 
held that it was a violation of such a law to issue by agreement 
an order for merchandise ; * and that an employee accepting 
scrip issued in violation of the law had no right of action to recover 
its face value, and could convey none to an assignee.* The laborer 
did not forfeit his right to wages, however, by the acceptance of 
the checks, though they were of no value to him even as evi- 
dence ; but he might sue, as might his assignor in a proper case, 
inan action for work and labor performed, and recover a quantum 
meruit.' A statute requiring all wage earners to be paid in 
lawful money has been held not to be violated by the issue be- 
tween paydays of checks for merchandise at the company's 
store, monthly balances being piud in cash, but no unused checks 
being redeemed ; * and a law prohibitmg the issue of non-trans- 
ferable scrip, and requiring the redemption of all scrip at its 
"face value" in the hands of the holder, was said not to authorize 
an assignee of scrip payable in merchandise to demand payment 
in money.' A law that is unique in the method proposed for 
discouraging the use of scrip is one that levies a tax of twenty-five 

> lU.. R.8.. ch. 96, see, 18 ; Qo.. Qv. Code, wc. 1S71 ; Ind., A.8., aeo. 7060 ; 
Aota 1903, oh. 171 ; N.J.. Q.S.. p. 2343 ; N.Y., Con. L., ch. 31, mo. 10. 
■ Cumberland Olus Mfg. Co. >. Stole, 68 NJ.L. 224, 33 AU. 210. 

* Hai^bauth t. Mining Co., 21 Ind. App. 6S1, SI N.B. 427. 

* Nagleb&ugh v. Mining Co., tupra. 

* Avent BeattyriUe Coal Co. v. Com.. OS Ky. 218, 28 3.W. 602. 

* Mairiner v. Roper Co., 112 N.C. 104, 16 S.E. 900. 
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per cent on all scrip, coupooB, or orders issued in payment for 
wages and not redeemed in money within thirty days after the 
date of such iaaue.* Laws that prohibit the payment of wages 
in merchandise, orders, etc., are obvious and direct interferences 
with the freedom of contract, but a law to this effect was en- 
forced in New Jersey.* A law requiring employers to redeem 
in cash at their face value all coupons, scrip, or orders issued 
by them In payment of wages has been held constitutional,' 
and is equally binding on foreign corporations as on those formed 
within the state ; * but a penal provision authorizing imprison- 
ment for failure to redeem is unconstitutional, as such action 
would amount to imprisonment for debt.* An assignee's ri^ts 
are the same as those of the ori^nal holder, and no inquiry can 
be rused as to the amount actually pud by the assignee for 
his clium.* 

On the other hand is the ruling that a provision that wages 
may be pud only in lawful mon^ interferes with the right of 
contract, and is void ; ' so of a law that prohibits the issue of 
orders, etc., unless negotiable and redeemable at their face 
value in lawful money.* Laws applying only to mining and 

' Pa., B. Dig. p. 874. 

' Cumberiand Olaas Mfg. Co. «. State. 68 N.J.L. 221, 33 AU. 210. 

* Enoxrille Iron Co. f . Barbiaon, 183 VS. 13, 22 Sup. Ct. 1 : Johiwoii, Lytl« 
A Co. t. Spartsb Milli, 68 B.C. 239, 47 8.E. 695 ; DmoD BavmiU Co. a. P^nnthal, 
8* Ark. 404, lOS 8.W. 217 ; ShoitaU >. Bridse, et«., Co., 45 Waah. 290, 88 Pao. 
212 ; Pool Splint Coal Co. t. State, 36 W. Va. 802, 16 S.E. 1000. 

• Dayton Coal & I. Co. v. Barton, 183 U.S. 23, 22 Sup. Ct. 6. 

■ State tt. Paint Rock Coal ft Coke Co., 8 Piokle (Teno.) 81, 20 S.W. 499. 

• Harbisin >. Iron Co., 103 Tenn. 421, 53 S.W. 966. 

I Oodoharlei «. Wisemao, 113 Pa. St. 431, 6 Ati. 354 ; Jordan i. State, 61 Tex. 
Ci. App. 631, 103S.W. 633 ; KdlejrviUeCoal Co. «. Harrier, 207 lU. S24, 69 N.E. 
927. 

* State t. Missouri Tie, oto., Co., 181 Mo. 6S6, 80 B.W. 933. 
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manufacturing companies have been declared uaconstitutional, 
as spedal and discriminatory; * so of one exemptiDg farm labor 
from its provisions,' or one applicable to corporations only.* 

■state *. GoodwiU. 33 W. Va. 179, 10 S.E. 2S6; State (. Loomi^ 115 Mo. 
307. 22 S.W. 360 ; Dixon >. Poe, 169 Ind. 492, 6fi N.E. 518. 
'Kelleyville Cool Co. >. Harrier, tupra. 

■States. Haun, 61 Kaos. 146,£9Pac. 340. It ia perhaps of Buffident import' 
ance to notice here the itatiu of corporationa in respect of reatrictive lesiilalioil 
of the sort under diacuaaion, inaamuch aa diatnetriolly opposite views aeem to be 
SDttatained by the courts of different states. Thus in the Haun eaae, oorpoia- 
tiona are aaid to be persons vithin the guarantee of the fourteenth amendment 
as ta the equal rights of persons (citing Santa Clara Co. v. Southern P. R. Co^ 
lie U.S. 394, S Sup. CI. 1132; FemtonaMin., etc.. Co. «. FemiBylrBnia, I2SU.8. 
181, 8 Sup Ct. 737) and entitled to protection agunst unfair diwrimiDation m 
are otbtr persons. Other courts have declared a law unconstitutional that dia- 
oriminated agunst oorporations a« compared nith other employera (JohoMn >, 
Qoodyear Min. Co., 127 Cal. 4, 69 Pac. 304 ; Toledo, etc., R. Co. t. Long, 160 
Ind. 316, 82 N.E. 7S7 ; O'Connell «. Lumber Co., 113 Mich. 124, 71 N.W. 449; 
Harbaaon *. Iron Co., 103 Tenn. 421. 63 8.W. 966 ; Santa Clara Co. v. Boutbeni 
P. R. Co., *uimi) ; while the supreme court of Arkaosaa held that while the law 
Koveming the payment of wagee to discharged employees might be invalid aa to 
individual employmv, it was neverthelees valid as to oorporatbns (Leq> t. R. 
Co., 68 Ark. 607. 26 9.W. 76} ; and on the point being submitted by the legisla- 
ture to the supreme court of Rhode Island, a law llimtiiig the hours of labor of 
emplojreee on street railways was declared valid, one of the reasons assigned 
b^ng that the law applied to corporatioos. (Ten Hour Law, 24 R.I. 603, 64 AtL 
602.) 

It should be observed that the doctrine applied by the courts of Arkansas and 
Rhode Island, which was also approved by the Supreme Court of the United 
States (St. Louis, I. M. A 9. R. Co. «. Paul. 173 U.S. 404,19 Sup. Ct. 419 ; Ham- 
mond Packing Co. «. State, 212 U.S. 322, 29 Sup. Ct. 370) was eiprossly baaed on 
the reeerved power of the state to amend the charters of corporations, which aio 
the creatures of the state. This view was taken, and for the reason assigned, in 
eases in which laws requiring railroad and other corporations to pay their em- 
Idoyeea weekly were upheld. (Lawrence v. Rutland R. Co., 80 Vt. 370, 07 Atl. 
1091 ; State t. Brown ft Sharpe Mfg. Co., 18 R.I. 16. 25 Atl. 246) ; so that the 
real dlfferenoe would appear to be in the eipreas provisbns of the constitutions of 
the various states as to reserved powers over corporate bodice, or in the views 
taken by the oourts as to the fair and just implication of such rcmdent power 
apart from explicit statements. There is no reasonable question that coipora- 
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In the last named case it was also held that a provision exempt- 
ing corporationa employing fewer than ten men was discrimina- 
tory and would of itself invalidate the law.' 

A case in which the law was declared valid, but was, by con- 
struction, apparently lai^ly deprived of its intended force, was 
one ia which the statute requiring certain corporations to pay 
their employee only in cash was held not to prevent employees 
from drawing orders on their employers in favor of merchants 
from whom they had purchased goods, the amounts of such 
orders to be deducted from the wages due the employees draw- 
ing the same.' The effect and practical working of such a 

tiooa are penons in the e]re of the Uw, with nioh capaoiliea as the law oreat- 
ing them bestowa. The view would not seein to be an unreasonable one, how- 
ever, that WHB taken in a recent case, that the nature of a ooriraratiou as a creature 
of law, — a person only by a sort of lesal fiction, — and incapable of aubjection 
to certain [MnaltieB, aa irapiisoninenta, wamuitB different forma of punisluneiit in 
OBoe of violations of the law than are provided against individuals guilty of like 
ofTenaea (Stat« I. Standard Oil Co., 218 Mo. 1, 110 S.W. 902) ; and if discrim- 
inationiot this sort are thua juitifiable, it ia not difficult to realiae that a tike 
course of reaaoning will lead to correaponding rulinss where other phases of 
corporate and individual rights and remediee are the aubject of consideration, the 
wider scope of the power which the state posse—m over corporations and joint 
■took associations in and of itself affordlns a gtound for diatinctiona between 
them and individnids. (Hammond Packing Co. v. State, supra.) 

Certain dlatinotiona hold between corporations and individuals because of the 
fact that although persons, and thus entitied to an equity of protection and the 
right not to be deprived ot their property without due process of law, under the 
provisions of the fourteenth amendment, corporations are not citiiene, entitled 
to all the privileges and immunities of citiiens in the several states, under the 
provisioDB of Article 4, section 2, clause 1, of the Constitution, or of the fourteenth 
amendment thereto ; since the tenn,"citiienB''"appliea only to natural persons, 
membera of the body politie owing allegiance to the atate, not to artificial per- 
sons created by the legialature, and possessing only such attributes as the tegis- 
Uture has prescribed." (Pembina Min. Co. v. Pennsylvania, supra; Orient 
In«. Co. t. Daggs, 172 n.S. 667, 19 Sup. Ct. 281.) 

1 See also Union Sawmill Co. e. Fdienthal, *upni. 

< SbaSer «. Union Min. Co., 66 Md. 74. 
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method would differ in no respect from the issue of orden by 
the employer, to be presented by the workman in payment for 
goods to be purchaeed. 

Diverse rulings are found as to the status of the tokens in com- 
mon use where payments in other than lawful money are al- 
lowed. Thus it is said that they possess none of the essential 
qualities of a negotiable instrument payable to the bearer, and 
that mere possession riuses no presumption as to rights;* 
while on the other band they have been held to be promises in 
writii^ to pay, and the party issuing them was not allowed to 
be heard to oppose the legal presiunption that they were based 
on a valuable consideration,' a coaclu^on that appears to be 
well founded as against a corporation issuing tokens stamped 
with a mark appu-eutly intended to indicate value, and issued 
by it in adjustment of its affairs irith others. 

SscnoN 32. Company Stores. — Within the meaning of the 
lawB regulating the medium of payment of wages, and subject 
to the same rules of construction, are laws regulating the opera- 
tion of what are known as company stores. Such stores may 
be prohibited,* or they may merely be forbidden to charge any 
higher price for goods sold to employees than that chained for 
goods sold to other customers for cash.^ Some of these laws 
relate only to designated classes of employers, and would seem 
to fall under the strictures of the fourteenth amendment of the 
Federal Constitution as to umformity and equality of legislation ; 
and such has been the view taken by some of the state courts 



> Attoyso EiTCT Lumber Co. i. Payne, 122 8.W. 278. (Tex. Civ. App.) 

• Kentucky Coal Minins Co. v. Matting, 133 Ey. ^26, 1 18 B.W. 360. 
' Colo., Supp., see. 2B01fl ; Fft., B. P. Dig., p. 13Sfi. 

* Ind., A.9., «M. 7061 ; Ohio, Ckm. Cods, «eo. 12ftU ; Va., Code, tec. 36S7 
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of last resort.' In the West Vb-giiua case dted, the court also 
denounced the law as an "insulting attempt to put the laborer 
under legislative tutelage." 

SacnoN 33. Freedom of Emptoyea as Traders, etc. — I<aw8 
directed to the subject of freedom in the choice of stores or places 
for tradii^ come within the same class of laws with the above, 
and are found in connection therewith, their intention being, as 
Bet forth in the opinion in a case involving the constituttonality 
of the statute,' to correct the abuse practiced on workmen "by 
forcing them, directly or indirectly, into dealing with the 'com- 
pany stores,' where goods at exorbitant prices were paid for 
wages instead of money." In this case a statute was upheld 
that is restricted in its application to mines operating with ten 
or more employees,* the court holding that the statute was au- 
thorized by the state constitution, which requires the payment of 
wages in lawful money ; and that the discrimination as to mines 
employing ten or more persons was not offensive, since in cases 
where a smaller number was employed, the evil fumed at could 
hardly be practiced. Laws of this description are found in a 
number of states,* while in a few, restrictions in the choice of 
boarding houses are similarly forbidden.* The constitutionality 
of this class of laws is generally sustained,* though ^>art from 

' Frorer «. TtojA«, 141 III. 171, 31 N.E. 306 ; Luman *. Hitclwns Bros. Co«I 
Co., SOMd. 14,41 AU. 1061; State «. Fire Ci«ek Coal A Coke Co.. 33 W. Vs. 
18S, 10 S.E. 268. 

1 Comnioiiwealth n. RiUaide Coid Co., 22 ^. L. R. 669, 66 aW. 441. 

' Ky., Stat., oec. 2739A. 

•Colo.. Supp., sec. 280iri; Ind., A.8., iee. 7073; OUo, Qen. Code, aeo. 
12944 ; Wash.. C. ft S., sec. 3306, etc. 

•Mont., Aots 1903, eh. 102; Ner., Acta 1903, ch. 124; Orer, Ada 1907. oh. 
lOS ; Utah, C.L., sea. 4487x26. 

• fihortall I. Bridge, etc., Co., 45 Wash. 290, 88 Fu. 212 ; Feal Splint Coal Go. 
B. State, 36 W. Ve. 802, 15 8.B. 1000. 
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l^lislatioD to the contrary, it has been held that ao employer may 
lawfully require his employees to refrain from trading or other- 
wise dealing with a designated persoD, on the ground that he has 
the right to make the terms <^ his contract such as he chooses, if 
not ill^cal, and, if accepted by the employee, they are binding 
upon him, and a third petaon haa no right to interfere therewith.* 
This accords with the principle laid down in a leading case * 
that an employee is free to work or refuse to work, at hia option, 
the right of making terms resting with the contracting parties, 
who may refuse as between themselves to deal with any 
designated person or peraoas, or may accept such a condition 
laid down by either party. This is clearly the recognized prin- 
ciple of freedom of contract, and where lawfully exercised the 
question of motire cannot be raised, since malice cannot make 
that illegal which is in itself legal.* While the enforcement of 
such a restriction by an employer does not involve the element 
of conspiracy, its likeness to the boycott, as usually enforced by 
the mutual agreement of several, has been pointed out ; and it is 
likewise clear that if employers may so dictate as to trade, etc., 
the employee may reciprocally dictate as to employment, so 
that the closed shop, so-called, comes within the same principle. 
The statutes above cited relate to the employees' rights only, 
and do not assume to confer upon any merchant or other person 
injured by a violation thereof the right to sue for dam^es oc- 
ca^oued by a violation. Apart from statute, however, it has 
been held that an employer is liable for damf^es to an injured 

■ HeFWOod «. TiUwD, 76 Mb. 226 ; Payne v. Weotern, etc., R. Co., SI Tenn. 
607, 49 Am. B^. 060. (See strong disaeiitiiis opinion in this cose.) 

• Com. «. HuDt, 4 Mstc. 133 (Masa.). Se« alao Cm«w«. Butherford, IDS Mam. 
14, 8 Am. Rep. 237. 

• JenkiM *. Fowler, 24 Fenn. 308. 
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third party when as a mere matter of personal preference, or 
the expression of a spirit of malice or reverse, and not from 
the actual interests of Ids bumness, he undertakes to require his 
employees not to patronize certain merchants or hotel keepers.' 
lliis view is directly opposed to that held in the Heywood and 
Payne cases cited above ; and while it may not accord with the 
abstract legal principle of freedom of contract, the economic 
fact that operates in determining the action of legislatures in the 
enactment of laws undertakii^ to place the employee on a foot- 
ing by statute that he is unable to secure unaided, would seem 
to favor the prohibition of such restrictive contracts as seek to 
control the hberty of the employee in the spending of his earn- 
ings, since to permit the contrary oflfers too great opportunity 
for oppresuon and extortion of the employee himself, regardless 
of the effect on third persons. 

Freedom in the selection of the family phyEdcian is protected 
by a statute of Tennessee,* which also prohibits the retention 
of any part of an employee's w^^, without his full consent, for 
the avowed purpose of paying the salary of a company doctor; 
while another state forbids employers to require the takii^ out 
of accident insurance with any specified company.* This 
statute was not intended, however, to interfere with the o^aniza- 
tion of reBef funds which employees may voluntarily join) and 
for which the employer may withhold the agreed contribution 
of the employee from his wages. 

' Railway Co. «. Onenirood, 2 Texas Civ. App. 76, 21 B.W. 569 ; Hanchett «. 
CMatovlDh, 101 Fed. 742 (C.CJ^.). See abo diomituis opinion in the Payne 
case, mpra, 

* Code, Reos. 6879, 6880. ' Mi«h., C.L, aeoa. SG84-8e86. 
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CHAPTER in 

HOUBS or Ii&BOB 

Section 34. Regvlalion of Hours of Labor. — The oranmoQ 
law attempted do definitioQ of the length of a day's labor, that 
being a matter to be determined either by the partiee to the con- 
tract of hiring or by the custom of the trade or locality. Courts 
will, however, look into the fact« in any given case to determine 
what was reasonable in the circumstances.' Pay for overtime 
is not favored, in the absence of particular stipulations, as 
Bervices rendered under a contract are supposed to be covered 
thereby.* 80 if som« time is lost by the workman, and the 
employer permits it without remonstrance, he cannot after^ 
wards withhold payment.' 

Unless the nature of the employment or an ei^reas contract 
forbids, the employee's time outside of his houts of aervice may 
be occupied in work for others if such work is not incompatible 
with his duty to his employer.* But enga^g in work that 
leads to a conflict of interests will not be sanctioned.' This 
does not prevent an employee from perfecting patents and re- 

■ Luake t. HotchUn, 37 Conn. 210, 9 Am. R«p. 314. 

< Guthrie «. M«TrlU, 4 Kam. 1S7 ; U.S. b. Uutin, H U.S. 400 ; FiUgerald >. 
Paper Co., H Me. 220, 62 Atl. 656. 

• Waiey a. Warden, 27 Vt 666. 

• Stone B. Buiarott, 139 Cat. TS,70Pm.1017; HOIaboia Nat Buk *. ^Tde, 
7 N. Dftk. 400, 76 N.W. 781. 

' Stony V. TrMuportation Co., 17 Hun 670 (N.Y.). 
73 



byGooglc 



74 LAW OF THE EMPLOYMENT OF LABOR 

tuning the right thereto;^ thou^ an enforceable agreement 
may be made by an employee to assigD an int««st in all patents 
seciued by him,* or the entire title may be secured to the em- 
ployer by a suitable contract.* Where the employee uses the 
property or labor of his employer to perfect an invention, and 
assents to the use of it by his employer, he cannot by afterward 
obtaioii^ a patent compel the employer to pay a royalty, but will 
be presumed to have given him a license to use the invention.* 
Statutory regulation of the working time has been under- 
take) in a number of states, and for employees engaged in intei^ 
state commerce by the United States.* The state laws are 
sometimes general in effect, fixing the number of hours that 
constitute a day's labor generally,* domestic and farm labor 
being coounonly excepted ; or th^ m^ fix the houis of labor 
in defflgnated employments, as in smelters, undei^round mines, 
etc.,' where work is done in compressed air," on railroads,* 
street rtdlways," in drugstores," bakeries," and brickyards. » 
The hours of labor on public works are limited in a number of 

> Scdomou *. U.8., 187 U.S. 342. 1 1 Sup. Ct. 88 ; JcOiet Mfg. Co. i. Dioe, lOS 
ni. 619. 

> Wri^t >. Toealion Orgfto Co., 148 Fed. 200, 78 CCA. 1S3. 

• Hul«e 1. BoDsaek Maeh. Co., 65 Fed. 864. 13 CCA. 180. 

• Om I. Dnited States, ISO U.B. 426, 16 Bup. Ct. 322 ; Meaurg b. EiogdMid, 
42 n.a 187 <1 Howoni 202). 

• Act of Mwch 4, 1907, 34 Btot. 141S. 

• Ind., A.8., we. 7062 ; Minn., R.L., see. 1708 ; N.Y., Con. L., oh. 31, mo. 3, 

' (Ma.. Acta 1006. oh. 110 ; Mo., Acta lOOS, p. 236 ; Utah. C.L., no. lS37.et(i. 

• N.Y., Acta 1000, eh. 291. 

■ Conn., Acta 1007, ch. 242 ; lod., Aots 1007, ch. 131 ; N.Y., Con. L., eh. 31, 
■eo. 7. 

» Md., Fub. O. L., tat. 4, mo. 703 ; Maaa., Acta 1006, oh. 463, pt. 3, bm.OS. 
u Cal., Aota 1007, eh. 224. 

> N J., Aota 1006, oh. 102. " NJT., Con. L.. oh. 31, aeo. 6. 



byGooglc 



HOURS OF LABOR 75 

states,' aad by the Federal govenimeiit.* Lavs designatiog 
the houra of labor on public roads are found m many states, 
though they apply principally to the working out of taxes, and 
relate less to the employment of labor than to a regulation by 
the people, acting through their representatives, of the time of 
their own service in this particular. They are significant, how- 
ever, as indicatiiME what is considered a day's labor in a form of 
pubhc work, tlioi^h they establish a minimum day (usually 
dght hours), rather than fix a limit beyond which labor is for^ 
bidden. 

Unless overtime work is prohibited, the employer may reqiure 
additional hours of service, either by contract, or in accordance 
with understood custom, and no additional compensation will 
be recoverable therefor.* If overtime labor is prohibited, 
and is performed at the request of the employer, it has been held 
that the employee can recover no pay for such excess labor, 
h&Dg equally a violator of the law with his employer, and unable 
to reap by law the benefit of his illegal act ; * so also of the 
recovery of damages for uijuries received while working beyond 
the prescribed period,' though this is undoubtedly a hard 
interpretation of the law, since such an act cannot be sfud to be 
more than an occasion for the injury, and not usually in any 
way the cause of it. (See p. 81.) 

Additional p^ may be required by statute where time beyond 

■ CMo., Supp., aeoi. 2801a to 28D1i ; Kans., O.S., nc*. 3827 to 3820 ; N.Y., 
CoQ. L., eh. 31, MC. 3 ; Fa.. Acta 1897, No. 374, etc. 

■ Act of August, 1, 1802. 27 Slat. 340. 

•U.S.g. Martin, 04 0,8. 400; Ltukev.Hotchkiu, 37Coiin.219,S Am.IUp. 
8M. 

• Short «. BuiUon-Beck Min. Co., 20 Utah 20, 57 Poc. 720. 

• lioyd >. a. Co., 161 N.C. 536, 66 S.E. 604. 
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the fixed limit ia worked.* The Michigan atatute to this effect 
was held not to apply to employment by the week, month, or 
year.' A statute of Nebraska* fixing the hours of labor at 
eight per day, excepting farm and domestic labor from its pro- 
visions, and requirii^ extra pay for overtime labor, was held to 
be imcoQstitutional, both as denying the right of contract and 
as effectii^ aa unjust discrimination against the excepted 
classes of labor.* In the present state of opinion it cannot be 
anticipated that any law regulating generally the hours of labor 
of adult males will be sustained as a restrictive or mandatory 
measure, their force being nothing more than directory, and 
subject to control by contract. 

Of like nature with laws of this class was a law fixing the 
number of pounds that make a ton, where the ton is the unit 
used as the ba^ for the payment of wt^es.* It was held that 
such a law cannot be defeated by merely setting forth a custom 
of the employer to use a different standard ; but if there was 
a special contract, or if it appears that the employee knew of 
the custom at the time of hiring, no recovery can be had for the 
excess over the legal weight.* 

Sacnox 35. ConstitiiMowUitjf of Statutes Limiting the Hours of 
Labor. — Interference with the freedom of contract in such 
regard is of coiu^e justifiable if shown to be a proper exer- 
cise of the police power. The limitation of the hours of 
labor of rulroad employees is held to be valid as not only 
benefiting the employees, but also as conducing to the pub- 

' Mich.. C.L., seo. B453 ; Cal„ Pol. Code, eec. 3248. 

• SohuiT r. SaviKny, 85 Mieh. 14*. 48 N.W. 547. "Act* 1891, eh. 64. 
< Low ». Reeo Printing Co., 41 Nebr. 127, 59 N.W. 362. 

• Pa.. Acts 1834, p. 527, sec. 17. 

• Qodoluilea f. Wiseman. 113 Vk. 431. S Atl. 864. 
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lie safety; ' though a lower court of the State o! Ohio de- 
clared such a law aa imwarranted invasioa of the right of 
contract.* It has .been held that state laws on the subject 
will have to ^ve way to the Federal law applicable to in- 
terstate comioerce, enacted under the commerce power of 
Congreaa, on account of the difficulty of separating inter- 
state from intrastate operations ; but the lietter view seems 
to be that they may exist coSrdinately, if not in conflict.* 
For labor in mines, smelters, and other places where work- 
men are exposed to unhealthful conditions, it is the welfare 
of the employee alone that is looked to, this fact being suf- 
ficient, on a proper showii^ to support the law.* If, however, 
health is not shown to be in jeopardy, the law will fall.* The 
Colorado supreme court declared unconstitutional a law limiting 
the hours of labor of employees in mines and smelters, declaring 
that the state had no right to interfere in a private business, in 
which no matter of public welfare is involved, merely to protect 
the health of an adult male, when the act prohibited, if com- 
mitted, "will injure him who commito it, and him only."* 
Fortunately such reasoning has not appealed to our courts 
generally. The limitation condemned by the court is now 
embodied in the constitution of the State of Colorado.' 

' state V. Northern P.R. Co., 3S Mont &82, 93 Fao. 945. 

■ Wheeling, B. & T. R. Co. i. Gilmore. 8 Ohio C. C. Rep. S68. 

'Compare State >. MinouiiP. R. Co., 212 Mo. 658. Ill S.W. 600; Steta i. 
Northero P. R. Co., tapra, uid Stoto ». Chicago, etc., R. Co., 130 Wu. 407, 117 
N.W. 686, wjth Lloyd «. R. Co., 161 N.C. 636, 66 S.E. 604, and People v. Erie R. 
Co., 198 N.Y. 360, 01 N.E. 849. See also Smith v. Alabama, 124 U.S. 466, 8 
Sup. Ct. 5M. 

< Holden v. Haid j, 1S9 U.S. 366, 16 ^up. Ct. 333 ; State v. Cantmll, 179 Mo. 
246. 78 S.W. 568 ; State v. Thompson, 15 Wyo. 136, 87 Pac. 433. 

< Lochner «. New York, 198 U.S. 45, 26 Sup. Ct 539. (Bakery employees.) 
' In re Moigan, 20 Colo. 415, 68 Pac. 1071. ' Art 6, mo. 25a. 
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A law regulating the hours of labor of employees on street rul- 
ways was held to be withm the power of the lefpslature to enact, 
and therefore constitutional, on three grounds, — that it dealt 
with public corporations, which are created by and subject to 
legislative action and control ; that it was the regulation of the 
use of a public franchise ; and that it provided for the public 
safety by protecting employees from excessive strain.' 

The botwdary line between constitutional and unconstitu- 
tional laws of this class is jealously guarded, and is not yet 
clearly defined. Thus a New York statute limiting the hours 
of labor in bakeries * was upheld by the highest court of the 
state by a majority of one,' and rejected by the Federal Su- 
preme Coiut by a like majority/ the entire difficulty being the 
difference of view between the courts and the memben com- 
posing them as to what is and what is not a proper exercise of 
the police power in behalf of the public welfare. 

It would appear to be a sufficient support for laws limiting 
the hours of labor on public works that the state has a right to 
prescribe the conditions under which its own work shall be per- 
formed.* Municipal corporations are but auxiliaries of the 
state for the purposes of local government, and exercise their 
powers under grants from the state, subject to restriction or 
enlargement, as the legislature may from time to time see fit to 
act.* A contrary view has been taken, however, which is to 
the effect that such corporations are, in the conduct of local 

> In r« TeQ-hour I^w, 24 R.I. 603, 64 Att. 602. > Con. L., oh. 31, wo. 110. 

• People I. Lochner, 1T7 N.Y. 14S, 69 N.B. 373. 

• Lochner v. New York, 198 U.S. 46. 26 Sup. Ct. 639. 

• WiUIuag «. Guleston, 170 U.S. 304, 18 Sup. Ct. 617 ; Atkln g. Kanui, 191 
U.8. 207, 24 Sup. Ct. 124 ; Keete r. People, 37 Colo. 317, 87 Pao. 791, RyM •. 
aty ot New York, 177 N.Y. 371, 60 N.E. 690. 



byGooglc 



HOURS OF LABOR 79 

affairs and the expenditure of money raised by local taxation 
on the same footing with private corporations, and not sub- 
ject to the abridgment of thdr right to contract freely.* 

SscnoH 36. Sunday Labor. — Where a contract is for the 
entire time and services of an emplojree, whether or not QAb 
includes labor on Sunday depends on custom and the manner of 
conducting the business.* The common law does not forbid 
Sunday labor, but laws have been enacted in nearly every juris- 
diction of the United States restricting such labor to works of 
necessity or charity. The excepted occupations may be enu- 
merated in the statute,* or it may be left to the courts to decide 
what occupations come within the lai^:uage of the law ; or the 
law may be general, with specific demgnations of some one or 
more employment. Though laws <^ this last class are in a 
sense discriminatory, they have been upheld as constitutional,* 
though not uniformly.* 

The operation of passenger trains and of trtuns carrying live 
stock and perishable freight is generally allowed, though in a 

> Peoide ». Grout, 179 N.Y. 417, 72 N.E. 464 ; aty o/ aepTdwid ». Cowrtruo- 
tion Co., 07 Ohio St 197, 66 N.E. 88S ; City ot Seattle ■. Smyth, 22 Wuh. 327. 60 
Pso. 1120. It may be noted that after the action of the eourt ot appeals of tlie 
■tate, the people ot New York amended their oooEtitutioD, apeciGaally authorii- 
Ins Uie lecialature to regulate eontraeta ot employment on pubUo wotlc, in 
JMMordance with wbiob oh. SQ6, Acta of 1906, was enacted. Thi« law baa been 
bdd oonatitutiona], the court saying that the people have commanded the right 
of freedom of contract to yield bo far aa reasonably neceeeary to penult lucb regu- 
lation. People ex rsl. WiUiams Eng. A Const. Co. >. Meti, 193 N.Y. 148, 85 N.E. 
1070. 

• Collins Ice Cream Co. i. Stephens, 189 HI. 200. 60 N.E. S24. 
■ Mass.. R.L., ch. 98, sec. 3. 

• Petit *. Minneaota. 177 D.3. 164, 20 Sup. Ct. 666 ; State i. Dolan, 13 Idaho 
603, 92 Pae. 995 ; People r. BeUet, 99 Mich. 151. 67 N.W. 1004. 

• Armrtrong «. Slate, 170 Ind. 188, 84 N.E. 3 ; State ■. Qranneman. 132 Mo. 
326, 33 8.W. 784 ; Eden >. IVsople, 161 Dl. 200, 43 N.E. 1108. 
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number of states the operation of tmns of any kind is forbidden. 
Where laws of this sort exist, they are construed as regulations 
of internal police, and not of commerced The publication and 
sale of newspapers, the sale of drugs, tobacco, milk, ice, and 
the li3ce, are also generally permitted. A common provision is 
oue that exempts from the requirement of the observance of 
Sunday as a day of rest those who observe another day. A few 
states have laws requiring the granting to emplojrees of a weekly 
day of rest, that of Massachusetts being in effect a requirement 
that workmen employed on Sunday shall be allowed a day of 
rest within the week following.* The law of Missouri * applies 
only to employees in bakeries, while that of California is gen- 
&tsl.* This state has no Simday law, strictly speaking, such 
laws having been held by the courte of the state to be in viola- 
tion of religious freedom, as compelling the observance of a day 
held sacred by the believers in one fwth and not by others." 
Though this opinion was reversed in a later case,' the present 
law is one requiring a weekly day of rest, the day not being 
designated. Opposed to the view that laws of this sort have a 
rel^ouB aspect is the one that regards them as social or eco- 
nomic measures, and not as compelUng rel^ous observance.* 
In the Petit case it was sfud that laws of this class are supported 
as constitutional by " well-nigh innumerable decisions of the state 
courts," as well as by the imiform course of the Supreme Court. 
The effect on the employee's right to recover when he is in- 
> Henninetoa «. State, 90 Qa. 3SS, 17 S.E. lOOB ; affirmed, 103 U.S. 299, le 
Sup. Ct. lose ; Norfolk A. W.H. Co. e. Com., S3 Va. 749, 24 S.E. 837. 

■ Acts 1007, ch. fi77. ■ R.S. see. lOOSS. 

* Sim's Penal Code, App., p. 722. • Ex parU Newman, 9 Cal. 502. 

■ Ex parU AndreWH, IS Cal. 678. 

' Petit V. Minneoota, 177 U.S. 164, 20 Sup. Ct. 666 ; Swann v. Swann, 2! Fed. 
299. 
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jured in work being carried on in violation of Sunday iawa is 
ruled on differently by different courts. Thus it has be^i held 
that labor on Sunday in violation of the law is contributoty 
negligence, so that an employee could not recover for injuries 
received while so laboring, even though the defect causing the 
injury was due to the employer's negligence ; * while the con- 
trary rule is laid down elsewhere, on the ground that the em- 
ployee's act in laborii^ on Sunday was not more than the remote 
cause of the accident, the negligence of the employer being the 
proximate cause.* Clearly the employer should not be allowed 
to ask for and receive the benefits of such service and then dis- 
claim liability for injuries caused by his own n^gence during 
its performance. It ia the law, however, that no recovery can 
be had for w^^ for prohibited labor on Sunday,* and that a 
contract involving service on Sundays and other days is an en- 
tire one, the illegality, so far as the Sunday wwk is coacemed, 
rendering the contract entirely void, so that the employee can 
recover nothing in an action at law for any of his services ; * 
though a subsequent promise to pay will support an action for 
the value of the work done.' Of course no action will lie for a 
breach of contract for such labor;* but where payments have 

1 Read i. BoahiD A A.R. Co., 140 Mus. 1»0, 4 N J!. 227 ; but see Newcoiob V. 
Bortob Proteotive Dept, 14e Maas. 696, 16 N.B. 666. 

'Hoadlys. PaperCo.. T2Vt. 79, 47Atl. ie»: RaQway Co. «, Buok, 116 Ind. 
£eS, 19N.E.453; Soltui t>. RailwK)' Co., 29 N.Y.S. 1 123. 8 Misc. 6GS ; Railway 
Co. V. Towboat Co., 23 Howard 209, 3 U.S. 507 ; Moran v. Dickiosoo, 2(M Mass. 
£69, 90 N.E. 1160. 

> CarsoD r. CalbouD, 101 Me. 4fi6, 94 AH. S3S ; Bnumett v. Clark, 1 Sheld. 600 
(N.Y.). 

* Stewart «. Thayer, 168 Maas. 619, 47 N.E. 420 ; Slade ». Arnold, 63 Ky. 287 ; 
Williama t. Haatinga, S9 N.H. 373. 

■ Telfer v. Lambert, (N.J.L.) 76 All. 779. 

< Bernard «. LQppins, 32 Mo. 341. 
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been made for Sunday labor, tbey cannot be recova«d by the 
employer on the ground of the invalidity of the contract for euch 
labor.' 

The invalidity of a contract for Sunday labor will not operate 
to relieve one from the penalty for an additional offense in con- 
nection therewith, as the employment of a child in a place where 
intoxicantB are sold, such employment being forbidden, since 
the service itself is the evil to be guarded against, without regard 
to the means by which the engagement was in fact procured.* 
Where the employe is entitled to the defense of fellow-service, 
the employee cannot overthrow it by showiug that he was at 
work on Sunday in violation of law, and therefore emplc^ed 
under a void contract, and so not an employee.* 

1 Calkini t. Miiuiis Co., B S. Dak. 299, &8 N.W. 707. 

■ State I. Hall, 141 Wig. 30, 123 N.W. 261. 

• Shumon *. Union a. Co., 27 BJ. 176, 03 AA. 488. 
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CHAPTER IV 

KBGUIATION or THB PHTBICAL CONDITIONS OF EIIPLOTICINT 

SecnoN 37. Statutory Control. — The conditions surround- 
ing employees in tlieir places of employment are the subject of 
regulation by statute in most of the states of the Union, whereby 
the freedom of the employer to carry on bis busiaess in accord- 
ance with his own ideas and plans, secured to him in general by 
the principles of the common law,' is interfered with. The 
principal groups of laws of this class relate to the conditions of 
safety and sanitation required in factories, etc., the equipment 
and operation of railways, T^iTtin g operations, and the erection 
and repwr of buildings. 

Section 38, Reguiaiion of Fadoriea and Workshops. — Fac- 
tory regulations range from the simple requirement that the 
doors of workrooms shall open outwardly as a safeguard in case 
of fire,' provision for fire escapes being coupled therewith in 
some cases,' to an elaborate code covering the guarding of dan- 
gerous machinery,* the removal by forced draft of dust and 
injurious gases,' the adequate provision of light * aud air,' and 

> Tuttle «. Detroit, etc. R. Co., 123 V.B. 189, 7 Sup. Ct. 1106. See alao no. 00. 
1 MiB&, Code, see. 2272. 

■ G&., Pol. Code, no. 2022 ; B. Dak., R.C., BMS. 3103, 3166. 
• Kane., Aete 1003, ch. 360 t Cona., G.5., mo. 4516; Ind., A.8., lee. 70871, ete. 
'Iowa, Code, ■BCI.4000D1 N.Y., C.L., eh. 31, SBC. 30 ; Mam., Aeta. 190B, ch. 
614, aeoa. S3, 84. 'N-Y., C.L., ch. 31, aee. 81 ; CoiiD.,G.S..8eo.4518.: 

' Ind., AA., MO. 7087o ; N.J., Acts 1904, ch. 64, aeo. 19. 
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the supply of suitable water for driokiBg' aad for humidifying 
the atmosphere.* One state prohibits the taking of food Into 
rooms in which poisonous or injurious fumes or dusts axe pres- 
ent.* Toilet rooms and privies may be required, their number 
fixed in proportion to the number and sex of employees, and 
their location and condition prescribed.* Where the health <rf 
the general public is directiy involved, as in the manufacture of 
bakery products,* of butterine or ice cream,* or of clothing,' 
the regulations may be even more detailed, as by requiring rooms 
to be periodically lime-washed, prohibiting the use of cellars, 
and the like. 

Of like nature with some of the above laws are the laws of a 
few states which have for their object the protection of agri- 
cultural labor where machinery is employed, requiring safe- 
guards on horse powers," or com huskers or shredderB.* 

Section 39. Steam Boilers. — The inspection of steam boilers 
is sometimes provided for in connection with laws relating to 
factory inspection,*" but in many states by^separate laws." This 
inspection is for the most part confined to stationary boilers and 
enpaes, though in a few instances locomotive boilers are in- 
cluded." Marine engines and boilers are required to be in- 

> MU8., Acta 1»09, ob. fil4, ate. 78; RJ., Aett 1907, cb. 1429. 
' MasB., Acta 190S, ch. 32S. • lU., Aots 1909. p. 202, am. 8. 

•Mass., Acts 1B09, oh. S14, aeaa. 79-«2, 100; Wis., A.S., sees. 1030-31; 
1030-32. 

• Cal., AotslSOO, ch. 101 ; Ind., Aota 1909. ch. 103 ; Pa., B J>. Dis., p. 02. 
•IlI.;Aot8l907, p. 309. 

' Md., P.G.I,., Art. 27, «ec8. 234-213 ; N.Y., C.L., ch. 31, mea. 100-106. 

• m., A.S., ch. 70, aac. 3 ; Iowa, Code, nc. C026. 

• Mich., Acts 1007, ch. 124 ; Wu., A.5., aeo. 1030-131, tt wg. 
" Pa., Acts 190E, No. 22ft, sea. 10. 

u Coim., G.B., seci. 4890 ei ttq.; Minn., R.L., aacs. 2108 el Mg.' 

n Maaa.. Acta 1000, ch. 403, Pt U, aec. 173 ; N.Y., Con. L., oh. 49, oee. 72. 
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spected, not only by state laws, but by statutes of the United 
States as well.* 

SBcnoN 40. BaUwaya. — In respect of the provisions as to 
locomotive and marine boilers, the interests of the general public 
coincide with those of the employee to support the law, as is the 
case in the matter of safety (q>pliance8 on railways generally, 
which are likewise the subject of both state and federal legisla- 
tion. These laws relate to the use of automatic couplers,* power 
brakes,* the blockii^ of fn^,* the installation of telltales or 
warning strings at the approaches to bridges, tunnels, etc.,* die 
hei^t of wires, bridges, and other construction work across the 
tracks of rulroads,* the nearness of buildings and other objects 
to the tracks,' the equipment of freight cars with grab irons, 
ladders etc.,* the use of adequate headlights on locomotives,* tiie 
employment of a sufficient crew for the handlii^ of trains," the 
adoption and enforcement of suitable rules to con1ax>l the c^>er- 
ation of trains," and other matters conceived to add to the safe 
operation of the roads. Some states authorize the promulgation 
and enforcement of rules by their state rwlway commisBions." 

> MiDD., R.L., BBo. 2173 ; Mioh., Acta 1900, No. 118 ; U.S., US.. 4399 H Mfl., 
and Amendiiis acta. 

• V.8., 27 Stet. 631, Camn. Stat., p. 1374 ; Coo. O.8., aeo. 3762 ; Mo., Acta 
1D07, p. 182. 

■ n.S., loc ml.; Dd., Acta 1903, oh. 394 ; Tnd., Acta 1907, ob. 118. 

• Colo., A.S., 800. 375Id; Mo., Acta 1907, p. 181 ; Mioh., C.L., wo. 0313. 

• Coim.. O.&., aeo. 3731 ; N.H.. P.S., ch. 169, me. 26. 

• Ind., Aota 1907, oh. US ; Mich., CX.. mc. 6324. 
< Ind., loc. cO. 

• lad., locdL; m., B.8., oh. 114, aeo. 226 ; Maaa., Acta 1906, oh. 463, Pt O, 
•ec. 162. 

• Ark., Acts 1907, No. 402 ; Ga., Acts 1908, p. 60 ; OhJo, Acta 1910, p. 330. 
■• Conn., O.S. aeo. 3799 ; Wia., A.S. sees. ie09T «t tag. 

" Ind., Acts 1907. oh. 272; Mioh., C.L.. mo. 6286.' 
B Colo., Aota 1907, di. 20S ; Vt., P.S., aacs. 4611. 
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Street r^way employees must be protected from the inclem- 
encies of the weather by the use of inclosed platforms for motor- 
men in a number of states,* vbile a few direct seats to be fur- 
nished for their use.* Some also have safety appliance laws 
applicable to such roads.* 

Section 41. Mine Begulations. — laws r^ulating the opera- 
tion of mines, providing for ventilation, mctuis of exit, methods 
of working, the setting and firing of blasts, the use of safety 
lamps, and for the general inspection and supervision of the 
work are found in practically all states within whose boundaries 
mining is carried on> The Congress of the United States 
passed a law of this class, applicable to mines in territories until 
a local law should be passed satisfactorily covering the ground 
of the Federal law.* Beddes the general provtsionB noted above, 
the Mae of speaking tubes or other means of communication may 
be required; and the guarding of hoistways and sumps, the 
supply and placing of timbers, the construction and operation 
of cf^ies for miners and of hoists for coal, the location and quan- 
tity of powder stored in or about the mine, safeguards against 
outbursts of gas and water, and many other details may be 
provided for by the law. 

Sbcttion 42. Building Operations. — The dangers involved 
in bmlding operations are contemplated in the laws of a number 
of states, by which the construction, testing, and barricading of 
scaffolds, staging, etc., are regulated, floors required to be filled 
in or planked over within designated distances as the work of 

' Conn., G.8.. mcs. 3868. 3870 ; Ind., A.8., aee. M79 ; Iowa, Arts 1909, oh. 51. 
■ CoDD., Acta 1909, eh. 237 ; Or^l., Acta 1909, oh. 69. 
• CkI., Pea. Code, aec. 36Sa ; N.H., Acta 1907, cb. IIS. 

<AI«.. Code, eeca. 999-1037 ; Colo., A.8. »eca. 3181-3220 ; HI., R.8., ch. 93 ; 
Iik1.,AoU1906, oh. SO; Pa., B.P. Dig. p. 1310, dfcg. izeStet. IIM. . 
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building progresseB, or secondary sc&ffolding required; the 
guarding of hoistways or ahafta, and proviuons that hoiflta, 
cranes, and other mechanical contrivances shall be so consbucted 
and operated as to protect the life and limbs of employees may 
also be included.' The conditions of employment in compressed 
air are set forth with considerable particularity in a law * which 
requires decompreBsion locks and medical and toilet rooms to be 
provided. 

Suction 43. Accidents. — Appliancee for rendering ntedical 
and surgical aid, as bandages, plasters, absorbent cotton, oil, 
stretchers, blankets, etc., are to be provided for the care of in- 
jured employees in factories and mines, according to the enact- 
ments of several legislatures.* 

Reports of accidents occurring in mines and factories, stHoe- 
times extending to all places of employment,* are required by 
the laws of some states to be made to either an inE^>ector or some 
other official. Special laws are found in some states with ref- 
erence to reporting accidents on railroads.* Many of these 
laws contain provisions for the investigation of the cause of the 
accident and the determination of the responsibiUty therefor.* 
Such statutes have a close relaUon to the liability of the em- 
ployer for injuries to his employees, as well as to the matter of 
improving the conditions surrounding employees in their places 

' Coao., Acta 190T, eh. 152 ; Ohio, Oen. Code, Bed. 12670, 12577, 12593 
12504; Wis., A.5., aeoa. 1630-81 ttttq.,- tU., Act* 1907, p. 312. 

' N.Y.. Acta 1909, oh. 291. 

■ Maaa., Acta 1909, ch. 514, aec. 104 ; Mich., Acts 1907, ch. 1S2, «ec. 6 ; lU., 
R.S., ch. 93, sec. 30 ; Ind., Acts 1905, ch. 50, aec. 13 ; Ohio, Gen. Code, sec. S2fi. 

• Bl., Acta 1907, p. 308 ; Ind., A.S., aee. 7087h ; Mo., R.8.. seo. 6432. 

• Ala., Code, aec. 6666 ; Mian., Acta 1907, ch. 290 ; Ohio, Oen. Code, sec 673. 
•Ind.. A.S., sec. 7087h; Tenn., Code, aec. 33fi ; Minn., Acta 1907, eh. 290; 

Pft., B.F. Dig., p. 1366, aaea. 196-203 ; U.B., 31 Stat. 1446, C.3., p. 3176. 
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of work. Some of them direct the inspector to take steps to 
prevent the recurrence of like accidents, and to promote the 
safety or convenieDce of the public or of employees by requiiii^ 
proper repuis and improvements to be made.' 

Mere publicity is apparently largely relied upon as a means of 
securing the changes necessary to remedy the defective condi- 
tions, if any, which are foimd to be the cause of the accident. 
This may be obtuned either by publication,* or by means of 
reports to the l^;islature or the governor of the state,* or by 
records kept in the books of a state commission.* In other 
cases it is provided that the facts disclosed and the names of 
witnesses shall be communicated to the persons injured or to the 
friends of those killed as the result of the acddent, which looks 
clearly toward facilitating the recovery of damages;' or the 
law m^ provide for reports of neglect of duty to be sent to the 
prcwecuting officers of the state." The oppoate view is taken in 
states in whose law on this subject it is expressly provided that 
the facts obtained in any such report or investigation shall not 
be used at any trial of suits for damages/ or in any criminal 
proceeding on account of such accident.* 

Section 44. Cojistnudion and InterpretaHon of Safdy Stai- 
tdes. — The basis of these proviaona of law, which it ia impoe- 

1 In tuinoB : Eaiu., G.S., seo. 4138 ; Minn., Aats lOOS, oh. 166 ; Tenu., Code, 
ma. 336. On railrotulB: Miss., Code, seo. 4870; Minn., Aoto 1907, oil. 290; 
Vt.. P.a, seo. 4611 : N.y., Con. L., oh. 48. wo. 47. 

■ Ind., Acta 1907. oh. 241 ; Vt., P.8., ieo. 4609. 

■ Minn., Acta 1907, oh. 290 ; Wash., Acta 1907, oh. 226. 

• AU., Code, sec £666 ; Ey., Stat., sao. 777 ; Mich., Aote 1907. No. 312. 
•Conn., O.8., tee. 3800. 

*Ind.. Acta 1907, ob. 272; Tt., P.9., seo. 4609. 

> Ind., Aola 1907, ch. 241 i'lowa, Acts 1907, ch. 110 ; Mont., Acts 1907, oh. 37, 
we. 18; N.Y.,Con.L.,oh. 48,Bea.47; n.S.,31 Stat. 144S.Comp.St.p. 317S. 

■ Iowa, loc. ciL; Mont., loc. dL 
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rible to more than sketch briefly, and which are h&ng changed 
and ^tended constantly, is the pc^oe power of the state, exer- 
dsed, in most instances, in behalf of the welfare of its citijKns who 
are onployed, though in some cases the public welfare in its 
broader sense is obviously concerned. They carry out and are 
supported by the doctrine lud down by the Supreme Court in 
the following langua^ : "It is a principle fully recognised I^de- 
dsions of the state and federal courts, that i^erever there is any 
business in which, either from the products created or the ia- 
BtrumentaUties used, there is danger to life or property, it is not 
(Hily within the power of the states, but it is among their plain 
duties, to make im)vision against accidents likely to follow in 
such business, so that the dangers attending it may be guarded 
ag^nst so far as is practicable." * Nor is it an objection to the 
constitutionality of such laws that they ^ve grounds for actions 
iriuch would be without foundation at common law, since it ia 
within the power of the state to change and modify the prin- 
oiplea of the common law customarily applicable to the relations 
of employer and employee in accordance with the conception of 
public policy adopted by the l^islature in view of existing con- 
ditions.* 

Of a factory inspecticm law it was said that it was a police 
r^ulation for the protection oi the lives, health, and morals of 
the employees in factories, and clearly within the power of the 
l^islatiu^ to enact, so that there could be no doubt of its con- 
stitutionality and vaUdity;' while r^ulations applying to 
bakeries have regard to the public health, and are within the 

> NuhrlUo, C. ft St. L. By. t. AUbMua, 138 U.S. 96, Sup. Ct. 28. 
t mLaungton Sfau Min. Co. i. Fulton. 205 U.S. 60, 27 Sup. Ct. 412. 
■ State t. Viokeni, 186 Mo. 103. 84 S.W. 908 ; State t. Hymu), 08 Md. 696, G7 
Atl. e ; Ann* i. Aytt, 192 lU. 601, 61 N.B. 851. 
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legielative power on this account.' Mine regulations are clearly 
within the reasons of the laws affecting factory labor.* Since, 
however, mine labor is known to be especially dangerous and 
exhausting, laws looking to the safety of miners may be sup* 
ported as valid on the ground that the hazards of the employ- 
ment justify a special classification,* brin^i^ such laws within 
the rules laid down in the matter of leg^lation affectii^ rulway 
employment.' Of these laws, as of the federal safety appliance 
laws, the Supreme Court has said * that they do not give the 
mine owner the privilege of reasoning on the sufficiency of ap- 
pliances or on the conditions involving reasonable safety, but 
they fix a standard the maintenance of which becomes the em- 
ployer's imperative duty, from which he cannot be excused 
because some workman may disregard instructions. An em- 
ployer will not be allowed to all^;e impracticability as an excuse 
for fiuling to comply with the law, since to do so " would be the 
abrogation rather than the construction of the statute." • 

As to other laws mentioned above as belonipi^ to this class, 
there is little to be gained by added discussion. Laws for the 
protection of employees on street railways, requiring the pro- 
vimon of screens or inclosed vestibules, are constitutional,' as 
are those enacted to secure the safety of employees on buildings, 

' Beai V. Kremec, 142 WU. 1, 126 N.W. 99. 

• ChicaBO. W. 4 V. Coal Co. j. People, 181 lU. 270, 6* N.E. 961 ; St. Louis 
CoQaol. Coal Co. v. Ulinoii, ISfi U.S. 203, 22 Sup. Ct. 616 ; Sommer i. Coal Co., 
80 Fed. £4. 

' Bolden v. Hardy, 169 U.S. 366, 18 Sup. Ct. 383 ; Smith s. WooU, 160 Ala. 
H4, 49 So. 395. 

• Miaaouri P. K. Co. ■. Mackay, 127 U.S. 206. 8 Sup. Ct. 1161. See sea. SO. 

• Deaersnt >. Cerillot Coal R.R. Co., 173 U.S. 409, 20 Sup. Ct. 967. 
< Monia Coal Co. *. Donley, 73 Ohio St. 298, 76 N.E. M6. 

• 8tet« ». Whitaker, 160 Mo. 69, 60 8.W. 1068. 
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b^ng within the reasons of the laws of this class generally .* 
They are also subject to the constructioa of law that permits the 
employee to lose the benefit of then- intention in those jurisdic- 
tions that permit the employee to assume the risk of his em- 
ployer's failm* to conform to the provisions of the statute,* 
or that declares that an employee continuing to work under 
conditions of such failure bars hia right to recovery for resultant 
injuries because of his act in so continuing, by which he assumes 
the risks and may also be guilty of contributory n^^nce,* — 
rulings that confirm the importance of a clear statutory declara- 
tion of the legislative intent in the enactment of laws of this 
class, dnce otherwise the ordinary citisen is unable to determine 
what are his rights under laws enacted apparently for his bene- 
fit, but seemingly capable of being ignored with impunity. 

With regard to railways, the question arises as to the control 
of interstate commerce by Congress; but unless the field is so 
covered as to exclude state control, matters of intrastate con- 
cern may be regulated by state laws if they do not interfere with 
existing federal statutes.* On this view the full crew laws * 
have been held valid.* State laws regulating the use of auto- 
matic couplers, etc., also come within this rule ; ' as do laws 

'Stewart t. Ferguson, 34 App. Div. 615 (N.Y.); MKrahall >. NorctoaB, 
lei Mua. fiCS, 77 N.E. IISI. 

• O'Malej- 1. South Boston Oaalight Co., 168 Mkgft. 135. 32 N.E. 1119. 

■ Stewart v. Ferguson, ivpra. 

> Smith t. Alabanift, 124 U.S. 466, 8 Sup. Ct. 6*4 ; MisMiuri P. R. Co. t. Flour 
MiUs, 211 U.S. 612, 29 Sup. Ct. 214. 

■ Ind., Acts 1907, ch. 11 ; ArV., Acts 1907, No. US. 

■ Pittsburg, etc., R. Co, i. State, 172 Ind. 147, 67 N.E. 1034 : Chieago, R.I. * 
P. R. Co. ». State, 86 Ark. 412,111 S.W.466, affirmed, 219 UB. 463. 31 Sup. 
Ct.276. 

' Detroit, etc., R. Co. i. State, 82 Ohio St. 60, 01 N.E. 869 ; Lantbe« i. New 
York. et«., R. Co., 182 Mass. 348, 66 N.E. 1032. 
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requiring telltales or warning sbinge over tracks at the approach 
to bridges or tunnels,' fixing standards for headlights on loco- 
motives,' and [""niilur l^slation. 

Sbction 45. Enforcement. — In many of the Btatee having 
laws of this class provision is made for their enforcement by 
means of special officials or inspectors, as labor bm«aus, factory 
inspection offices, and mine bureaus ; while in others this duty 
devolves on such officers as are charged with the enf(Mt»ment <A 
the laws generally. It need hardly be added that in states of 
the latter class tiie laws are usually inefficiently enforced. The 
laws of the various states differ in their nature, some beu^ ab- 
solute and mandatory in form, directing certtun provisions to be 
made imder prescribed conditions, while others commit large 
discretion to the inspecting and enfonnng offices. The latter 
laws are open to criticism aa offering opportimity for a variety 
of standards as the judgment and disposition of the enforcing 
offimis vary. A law that provided that if it appeared to the 
enfOTcing officer that injurious conditions could, to a great ex- 
t^it, be prevented by the use of some mechanical contrivance, 
be should direct that such contrivance be installed,* was de- 
dared void on the ground that it imposed on the inspector, not 
the duty of enfor(nng a law of the le^slature, but the power of 
making a law for an individual, and enforcing such rules of 
conduct as he might prescribe, which was an unconstitutional 
del^^tion of legislative power.* 

> Vs., CodA, Ko. 1294r^ ; CbeMpeake ft 0. R. Co. s. Bowaqr'a Adm't.. 108 
Ta. 032, 62 S.E. 303. 

■ Bt. LouU, I. M. & S. R. Co. >. White, 08 Ark. 868, 126 8.W. 120 ; AtUntto 
C. L. R. Co. «. State. <Qa.) SO S.B. 726. 

•Cid.,Aoto[Feb. 6. 1880. 

in f. Cabaniaa, 135 Cal. 406, 67 Fm. 766. 
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At what p(uiit tiie line would be generally drawn by the courts 
is not clear, mnoe much <rf the detail must oi necesmty be left to 
the judgment and integrity of the enforcing officers ; and such 
expresuons are quite common as " in the discretion of the chief 
inspector," > "aa the factoiy inspector may direct," * "the in- 
G^KCtor shall direct the proper drunage," * " if it appears to the 
inspector that such [injurious] inhalation would be substantially 
cUmimshed " ; * and to attempt to eliminate discretion entirely 
is obviously impossible.' 

Section 46. DUciiedience of Lawt. — The power of the state 
to enact inspection or safety appliance laws of the above clasaes 
is not questioned as a general proposition,* and the fulure of an 
employer to comply therewith has been held to be negligence 
per se m cases where injury befalls an employee by reason of such 
failure ; ' nor does the employee, in such a view of the Uw, 
assume the risks occasioned thereby.* In other courts such 
failure is classed only as evidence of negligence,* in which view 
the question of assumption of risks can be raised." The statute 

' Ind., A.B., BOO. 70871. * Conn., Aota 1005, oh. 18. 

> HI., Acta 1907, p. 300. • Man., Aeta 1900, eh. 614, ne. 84. 

• Amu e. Ayer, 1S2 lU. 601, 61 N.K SSI ; St. Louia Conaol. Coal Co. «. lUi- 
noli, ISfi n.B. 203, 22 Sup. Ct. 616. 

' aty of New York t. Miln, 36 D.8. 71, 11 Pet. 102; Peoplo >. Smith, 108 
Mtoh. S27. 66 N.W. 382 ; State t. Tiokeu, 180 Mo. 103, 84 8.W. 908 ; State t. 
Hymao, 98 Md. 606, G7 AU. 6. 

' Ktatt V. Lumber Co., 07 Wia. 641,73 N.W. 5S3; EraiuviUe Hoop ft Stave 
Co. a. Bailey, 43 lod. App. 163, S4 N.E. 640. 

• U.S. CemeDt Co. t. Cooper, 82 N.E. 981 (lod. App.) ; Narramore a. R. Co., 
06 Fed. 298 ; Wenem Furniture Co. *. Btoom, 76 Kaoa. 127, 00 Fae. 821. 

• Pitcher >. N.Y., eto., R. Co., 127 N.Y. 878, 28 N.E. 136 ; Jupiter Coal MIn. 
Co. ■ Mereer, 84 III. App. 06. 

■ KniaUy a. Pratt, 148 N.Y. 377, 42 N.E. 086 ; O'Maley a. South Boaton Ga« 
Ucht Co., 168 Maaa. 13G, 32 N.E. 1110 ; Denver ft Rio Qraode R. Co. t. Oannon, 
40 Colo. 196, 00 Pao. 863 ; Some i. Norgate, 141 Fed. 247. 
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may declare failure to comply with the law prima facie evidence 
of n^Iigence, or that the employee assumes only the risks that 
remaia after the employer has complied with the laws callii^ 
for safety appliances.' 

The better reason seems to be with the view that disobedience 
oaii«i^ injury is negligence, since to permit the employee to 
assume the risks of his employer's non-compliance with the 
statute is practically to allow him to enter into a contract of 
w^ver both as to the provisions of the law and as to his rights 
thereunder, which amounts to allowing the employer and em- 
ployee to determine what is public policy, disregarding the 
legislative determination embodied in the law.* The right so 
to do is indeed muntaiaed in a case in which it was held that if 
the proprietor, although failing to provide the statutory instal- 
lation, had yet provided one equally safe and convenient, he had 
performed his duty under the statute.* The Supreme Court 
enounces a contrary rule in a case involving this principle, hold- 
iitg that no one can ui^e against a system or method fixed by 
statute one of his own adoption and challenge a comparison 
between them irithout virtually denying the police power of the 
state in this behalf.* 

The argument to the contrary is that a rule under which it is 
not possible for the employee to w^ve the protection of the 
statute and assume the risks of his employer's known failure to 
comply with its provisions establishes a liability unknown to the 
common law. "There Is no rule of public policy which pre- 
vents an employee from deciding whether, in view of increased 

> Colo., A.8.. Bee. 37fllo; N.Y.. Con. L.. ch. 31, aeo. 202. 

■ K&rr&more v. R. Co., tapra, 

• Gorman v. MoAlrlle, Gl N.V. St. 248. 22 N.Y. Supp. 479. 

< Diitriot of Columbia*. Brooke, 214 U.3. 138, 29 Sup. Ct. 500. 
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wages, the difiSculties of obtaining employment, or other suffi- 
cient reasons, it m^y not be wise and prudent to accept employ- 
ment subject to the rule of obvious risks. The statute does, 
indeed, contemplate the protection of a certain class of laborers, 
but it dora not deprive them of their free agency and the right 
to manage their own affairs." * 

The law, however, contemplates this protection by way of 
prescribed methods and instrumentalities, with reference to the 
use of which the discretion of the employer is elimioated, iu 
order that the statutory standard may be maintained in all 
establishments alike ; and it is difficult to reconcile the assump- 
tion of risks in cases of violation of the statute with that rule of 
law that condemns waivers of the employer's liability in advance 
of the receipt of the injury.* Nor is it clear how a view that 
insists that assumption of risks is a matter of law, imposed on 
the employee "regardless of the deures of the master or the 
servant," ' is supported by an argument that adduces the prin- 
ciples of "free ^ency and the right to manage their own af- 
fairs." * No fact is more frequently reiterated, moreover, in 
any review of labor le^tation than that it is no longer the in- 
tentioQ of the state to leave employer and employee to the 
untrammeled exercise of their free agency, so-called, but that 

' Kniiley i. Pratt, tupm. See, hoireTer, t> reoeiit opinioa by the buds court 
(Rhodes i, Sperry, etc.. Co., 193 N.Y. 223, 86 N.E. 1097), in which it wu uid 
tbftt the fact that a lav created a liability unli novo to the commoQ law mw no 
objection to its conetitutiooality, oa the legialative power was not to limited. 
The plea of auumption of risks is now abolished ia New York, where the injury 
resulted from the employer's failure to comply with tatety statutes. C.L., ch. 
31, MC. 202. See Persons v. Bush Termioal Co., 12fi N.Y. S. 277. 08 Miso. Rep. 
673. * Sec. 73. 

■ Denver & R.Q.R. Co. f . Norgate, ntyro. 

' Knisley «■ Pratt, tupra. 
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its bounds are to be fixed for the sake of the general welfare of 
the whole people.^ 

■■ Statutes are not wanting that form&Uy enlarge the liability at 
commoQ law by abrogating the defense of assumed risks * or of 
contributory negligence,* or both, as in some of the laws cited, 
where the employer ignores Uie law as to safety appliances; and 
under the view that assumption of risks is a matter tA contract, 
it would appear that the laws prohibiting contracts of waiver 
of the provisions of statutes must necessarily be construed as 
barring this defense ; bo also of laws that g^ve to an employee 
injured by reason of the failure of the employer to conform to the 
requirements <^ the statute the same rights of recovery as if he 
were not an employee,* once it is only of an employee that it 
could be said under any circumstances that he assumed the 
risks of another's undertaking. A well known text writer has 
said: — 

"When the legislature of a state or the council of a municipal 
corporation, having in view the promotion of the welfare or the 
safety of the public or of individual members of the public, 
commands or forbids the doing of a particular act, the general 
conception of the courts, and the only one that is reconcilable 
with reason, is that a fwlure to do the act commanded, or doing 
the act prohibited, is n^ligenoe as mere matter of law, otherwise 
called negligence per se, and this irrespective of all questions of 
the exercise of prudence, dil^nce, care, or skill, so that if it is the 

' See "Polioe power," seo. B. 

■ lU., Acts 1005, p. 3fi0, Mc. g ; Ind., A.8.. teo. fil73c, Aote 1007, chi. 118, 181 ; 
Iowa, Code, sea. 2083, Acta 1907, ch. 181 ; Maw., R.L.. oh. tll.oee. 200; U.S., 
27 Stat. S31, Comp. St p. 3174. 

> Mln., Code, eeo. 4051 ; Mo., Acta 1007, p. ISl ; Ohio. Qen. Code, seea. 
804fi. SOU. 

* Man., Acta 190S, oh. S14, see. 127 ; Min., Coiut., Art. 7, aee. 193. 
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proximate cause of hurt or damage to another, and if that other 
IB without contributory fault, the case ia decided in his favor." > 

There is, however, a strong list of cases on the other side of 
this question, holding that the employee may assume the risks 
of such diaobe^ence of the law by his employer. * 

A statute prescribing certun protective arrangements and 
abrogating the defense of contributory negligence, imposing 

■ 1 TlxKDpBOii Nag. lea. 10. Tor an extanded Bad Intereatanj; diwniMioil of 
then pcunti see Cupar i . Lewin, 82 Euu. eM, 100 Pu. 007. 

' Denver ft R.Q.R. Co. «. Gumon, 40 CdIo. 196, 00 Fm. 853, and dbm* dted ; 
2 Labatt M. te B.. M>a. 050, 21 A. ft E. Eno. Lav, 478 ; e L.R.A. (N.S.) 981. The 
iinportanoe ot dear l«giilative dedaralioa at to the Intent of the law ia empha- 
diad by a oompariMQ of the dtationa found Id the above lourcea, with whidi 
may be taken thaw fiven in Weatcsn I^imituie ft Mtg. Co. i. Bloom, 7e Kan*. 
127, 00 Pac. 821. The ntiiation in a state without aueh a dedaratioQ ii lat forth 
In Mfnneeota, whoae law (R.L. aeci. 1813} direota danceroui maohinery and appll- 
anoea to bs fanoed or otherwUe protected "m far m practicable." In conatru- 
ing the law Ae mipnme court of the state held that on a ehowing that a Euard ia 
praotioalde, ita ominion oonstltutea nt^Ugenoe (Callopy >. Atwood, lOS Minn. 
80. 117 N.W. 238}, deacribed In Swenwn >. Ovood ft BlodgeH Co. (01 Minn. 
600, 08 N.W. 64fi) as neiliseDOe per it. The duty of provlns practicability de- 
Tolvea on the plaintiff. (Olookner >. Hardwood Mtg. Co., 100 Minn. 30, 122 
N.W. 4S5.} In another cue It was stated that the statute wis merely declara- 
tory of the common Uw. (Brsdeaon v. Lumber Co.. 01 Minn. S17, 07 N.W. 077.} 
This view was said in a later ease to be obiter, and that the statute did in laet 
ohange tbe common law so as to make it netfigence in law or per n not to guard 
dangerous madunery where it was practicable to guard it, though the defenses 
ot assumed risks and contributory negligenoe remain as at common taw (David~ 
•on ». Flour Qty Works, 107 Minn. 17, 1 10 N.W. 483 : Giockner b. Hardwood 
Mfg. Co.. 100 Minn. 30, 123 N.W. 807), and the plaintiff was denied recovery in a 
case in which it was hdd that he was guilty of eontriliutoiy negUgenoe In udng 
an unguarded saw which it was practicable to guard. (Parker c. Lumber Co., 
85 Minn. 13, 88 N.W. 261.) It ii said, however, that it ia only where reasonable 
minds could cleoriy draw but one oondusioa from the undisputed eiidence that 
the queetioD of aanimption of risks should be dedded by the court ; and the 
mere fact that a workman knew that a dangerous machine was not guarded 
was not sufficient to take the cose from the jury on this pt^t. (Shaver •. 
Lumber Co.. 100 Minn. 37S, 123 N.W. 1076.} 
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tm absolute liability for injuriee resulting from non-compliance 
with its provisions > has been declared constitutional ; * bo also 
of one that modifies the defense by providing for the determina- 
tion of degrees of negligence, introducii^ the doctnne of com- 
parative ne^gence.* 

Sbction 47. Svfficieni Complianee. — While an inspector's 
certificate of approval of installations and appliances may be 
admitted as prima facie evidence of compliance with the statute, 
it is not conclusive, and an injured employee may overthrow 
the presumption raised thereby by means of suitable proof.* 
In the construction of the federal statute relative to railroad 
equipment and maintenance, the Supreme Court has enforced 
a rule of strict compliance. Thus it is not sufficient that coup- 
lers used m a train shall couple automatically when used with 
others of the same make, but they must couple automatically 
with those in use in the train as actually constituted.* Fur- 
thermore, the height fixed for drawbars must be mwitalned 
at the employer's own hazard, the duty beii^ an absolute one, 
and not being capable of discharge by the use merely of reason- 
able care, or by its delegation to competent persons to whom the 
necessary supplies are furnished. The legislature having pre- 
scribed conditions of appliances, the employer's discretion no 
longer controls, and nothing less than the leipslative require- 

'Wi«.,A.S., iec. 1810. 

> QuackenbuBh >. R. Co., 62 Wis. 411, 22 N.W. 174. 

• Nebr., Acta 1907, ch. 4S ; Miswuri P. B. Co. v. Caade, 172 Fed. 841 (C.C.A.). 
Bee lurther, seo. 77. 

• Voaberc ■. Lumber Co., 4G Wash. 670, 89 Pac. 108. Bee per centra, Pauley v. 
Steam Gauge A Lantern Co., 131 N.Y. 00, 29 V(..E. 999. in which the inspector's 
oertdficata was held to relieve the employer, though the instrumentality (a Gre 
esoape) did not oanform to the law, and was accessible only with eieat effort and 
risk. ' Johnson ». Southern P. R. Co., 196 U.S. I, 25 Sup. Ct. 68. 
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mente will be regarded as reasonable care in the circumstanceB.' 
It is not enough to have proceeded in the direction of a 
compliance, as by providii^ an inadequate light when the 
statute requires one that will distinctly disclose the surround- 
ings.* And it has been held that it is not permitted to plead 
good ffuth where an inspection has actually been made by proper 
persons, whose judgment was that a working place did not 
require markii^ as dangerous, though subsequent events showed 
that it was in fact dangerous.* The employer is liable in such 
case as for a willful violation of the law, since whether or not an 
adequate inspection has been made is not within the province 
of the employer to decide, but is & question for the jury. 

Section 48. Sale of Liquor to Employees. — As detrimental to 
the interests of the parties to a labor contract, the establishment 
of saloons or other places for the sale of intoxicants at or near 
construction camps is prohibited in one state ; * and this law 
has been held to be a reasonable exercise of the police power of 
the state in view of the mischief likely to follow the activities of 
itinerant vendors of intoxicants.' Other statutes authorize 
employers to forbid the sale of intoxicants to designated em- 
ployees,* or prohibit the use of intoxicants on any ei^ne, car, 
or train propelled by steam or electricity, except in a buffet or 
dining ear ; '' or forbid the bringing of intoxicants into any mine, 
smelter, machine shop, or sawmill.* 

■ St. Louie, I. M. A 8. R. Co. *. Taylor, 210 U.S. 281, 23 Sup. Ct. 616. 

■ Eldorado Coal A Coke Co. t. Swan, 227 lU. &S6, 81 N.E. 691. 

■ Aetitiu *. Coal Co., 246 HI. 32, 02 N.E. 579. 

• Cal.. Aota 1000, cb. 413. • Ex parte King. 1S7 Cal. 161, 106 Pao. 678. 

• Minn., Acts 1909, ch. IBS ; Mass., R.L., ch. 100. sea. 63 ; Ohio, Gen. Code, 
•ec. 6203 ; 8. Dak., Acta 1003. ch. 165. 

' Ohio. Qen. Code, aea. 13,196. • Wyo., Acta 1909, oh. 32. 
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BHPLOrUBINT OF WOMEN AND CHTLDHBN 

Section 49. Special Regidatuma. — It is an incideot of 
modem industry that a special body (rf laws has been fonaulated 
relating to the employment of women and chUdren. The 
common law left them or those who had them under legal con- 
trol to make such contracts <^ employment as they saw fit, or 
rather, perhaps, as they were constrained to make from the 
force of circumstances. At the present time, in nearly every 
jurisdiction are to be found laws fixing the age below which 
children cannot be employed, the limit rao^ng from twelve to 
Bixteen years. Exemption may be made in cases of orphanage, 
of poverty, or of dependence of parents ; also aa regards speci- 
fied employments, such as farm labor and the canning 
and preaerving of fruits. Labor in mines is prohibited for 
women and children in a number of states, the age limit for 
children frequently being hi^er in this than in other em- 
ployments. Factories and workshops, or these and mercantile 
establishments, are most frequently dedgnated aa forbidden 
places of employm^it for children in industry ; while still more 
numerous laws prohibit classes of occupations, de^oated as 
injurious or immond, such as employment for acrobatic exhi- 
bitions, as pedlars, in barrooms, for mendicant purposes, and 
the like. There is sometimes a list of designated dangerous 
100 
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factory employments, including the cleaning of moving machin 
eiy, the operation of levators, and of certain kinds of rolls 
presses, etc. In some states these laws include females in a par 
or all of their prohibitions, laws of this dsss being in eSec 
special extenaoos of the laws relating to the inspection cA fac 
tones and workshops. 

Numerous laws have been enacted restricting absolutely thi 
hours of labor of children,^ or of women,* or of both,* laws of th' 
third class being most common. These laws have a doubl 
aspect, the public being concerned in the question of a healtbf u 
citisenship, as well as in the protection of classes of individual 
who are in a sense under the particular protection of the state. 
limitations may also be made in the matter of night work. L 
some states eight hours is the maximum day's work allowed fo 
children,' while a more common limit is nine or tea hours, reach 
ing as high as eleven in one instance.' The range of night worl 
prohibited also varies, as from wx F.u. to seven a.h.,' seven f.u 
to six A.1I.,* seven p.u. to seven A.H.,* to the less favorabl 
limit of from nine f.h. to six a-m.,'" or even ten f.m. to six A.u.' 

The required proof of age is usually either by affidavit o 
certificate, including in the latter case a transcript of the birth 

> C*l., Acta 1905, oh. 18 ; lad.. A.S., sec 70S7a ; Alu., Code, eec. 6130. 

> Ore., Aats 1907, cb. 200 ; Wa«h., Aots 1901. eh. 68. 

> MaM., Aota 1909, oh. GU, sea. 43 ; Conn., Ae(a 1907. oh. 261 ; N.J., G.L., i 
2350. 

• MuUer ■. State, 208 U.S. 412, 28 Sup. Ct. 324 ; Com. ■. HamiltoD Mfg. Co 
120 MaM. 383; Peoide «. Ewer, 141 N.Y. 120, 3S N.E. 4; State i. Shorey, 4 
Ore. 396, 80 Pao. 8S1. 

•HI. R.a eh. 48. see. 20; Cdo.,Supp., seo2801e; Neb., Aota 1907, oh. 6e. 

• N.C., Acta 1907, ch. 4A3. 

' Mioh., AotB 1001, oh. 113 ; Ore., Acta IOCS, eh. 208. 

• UaoB., AotB 1909, ch. 514, sea. 5S. ' Minn., Aota 1907, ch. 29( 
"Idaho, Acta 1007, p. 248. " Cal., Aota 1907, oh. 624. 
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school records, or other documenta. The regulations as to 
employment sometimes vary for the time during the vacation 
of school from those in force during the school term, and for 
illiterates ae compared with literate children. The detail and 
variety of the laws of this class, and the constant modification 
of them in the various states, make an analytical account of them 
impracticable in a work that contemplates only a general survey 
of the laws relating to labor.' 

The right of the state to protect children in employment is 
practically universally recognized in respect of all the points 
named.* It has been sud that "so far as such regulations 
control and limit the powers of minors to contract for labor, 
there never has been and never can be any question as to their 
constitutionality." * Laws aSectii^ safety and sanitation in 
establishments where women are employed are likewise gen- 
erally approved ; * but laws limiting the hours of labor of women 
have been held to be unconstitutional in a few instances, on the 
ground that they interfered with the freedom of citizens to 
contract, infringii^ on the present-day equality of rights of 
women with those of men.* In a, later case in one of these courts 
a law limiting the labor of women in certain employments to ten 



1 Sfie, for eumcJe, HI., R.S., eh. 48, aeoa. 2O-20m ; Mam., Aota 1900, oh. 514, 
tuM. 50-77; Ore., Acta 1006. oh. 208; Miim., Aata 1007, oh. 290. Acta 1009, 
oh. 499 ; N.Y., C.L., ch. 31, hbcb. 60-93, 

■ Ez parte Spenoer, 149 Cal. 390, SO Pae. S96; Bry&Dt *. Sldllnuui Hardware 
Co., 76 N.J.L. 46, 09 AU. 23 ; SUni«B «. Mfs- Co., 147 N.C. S56, 61 5.E. G2S ; 
State ■. Shore?, nijira. 

■ 1 Tiedeman, State and Federal Control, p. 33S, dtmg People e. Birer, tupra. 
* WenhaDi v. State, 05 Nebi. 304, 01 N.W. 421 ; Com. e. Beatty, IS Super. Ct. 

(Pa.) 6. 

< Ritchie •. People, 156 01. 9S, 40 N.E. 45t ; People v. Wmlama, ISO N.T. 131, 
81 N.E. 778. See alao Tiedeman, loe. eit. 
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hours per day ^ has been held constitutional as a health regu- 
lation for the good of the race.* In the Williams case, a law 
prohibiting n^ht work by women was declared unconstitutional 
by a New York court on the ground that it was not a health 
law, but a labor law, and unduly discriminatory between citizens, 
the court remarking that woman is no more the ward of the 
state than is m^n. The act was specifically condemned 
because it not only sought to regulate the hours of labor of 
women, but it absolutely prohibited her employment for any 
time, however brief, between certain hours of the night. But 
even the concession indicated by this statement would 
not save the law from condemnation by a court that 
regarded the liberty of contract as the paramount con- 
sideration. In most courts,* including the Supreme Court 
of the Uiuted States, however, the view is taken that laws 
of this nature are within the police power of the state as health 
regulations, sex distinctions warranting a discrimination between 
men and women engaged in like occupations, "having in view 
not merely her own health, but the welfare of the race." * A 
law limiting the hours of labor of females in industrial employ- 
ments, not applyii^ to work in canning establishments, was 
Bwd not to be unconstitutional by reason of this exception.* 
The same principle that supports the foregoing laws would 
support the laws, found in a majority of the states directii^ 
employers to fiunish seats for female employees and to permit 

1 lU., Acta 1900, p. 213. 

• W. C. Ritchie 4 Co. ». Wayman, 244 111. 509, 91 N.E. 696. 

'Com. n. Hamilton Mfg. Co., lupra; Wenham «. Btate, tupra; State >. 
Bnchanui, 29 Wash. 602,70 Pac. 6; Btate s. Muller, 4S Ore. 252, 8S Pao. SSS; 
Huller I. State, tupra. * MuUer i. Btate, tupra. 

• With«y V. Bloem, ld3 Mich. 419, 128 N.W. 913. 
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their reaaonable use.' One state has such a law requiring Mate 
to be supplied for the use of children.* 

SBcnoN 60. ESeet of Unlaiofvl Empioyment on the Etnployer'a 
Liability. — The effect on the employer's liability of hia dis- 
regard of the laws forbidding the employoient of children is on 
much the same footing with that of other violations of statutory 
provisions affecting employment conditiona.* Thus aoms 
courts hold that the employment of a child under statutory age, 
who is injured in the course of his prohibited employment, is 
negligence per k on the part of the employer ; * while in others 
it is r^arded only as evidence of n^l^noe.' In the former 
view, the tmlawful employment resulting in iujury supports an 
action for damages, in which it has frequently been hdd that the 
defenses of assumed risks and contributory n^;ligeaoe, cannot 
be offered; * and even where it is only endence of n^ligenoe, it 
has been said that if the jiuy finds from all the evidence that the 
employment was negligence, and that injury resulted there- 
from, there can and should be a recovery in the case ; * while in 
the Marino case, the court refused to allow the defenses of 
assumed risks imd contributory negligence. In another juris- 
diction, it was made the ground of reversal of the judgment of 

< Ala., Code, •eo. SSfi7 ; Conn., O.S., •eo. 4703 ; Iowa, Code, mo. 4099 ; P*., 
B.P. Dic^ p. 902. 

• Oklo., Acta 1909, p. 029, sea. e. 'See no. 48. 

• Leatben v. Tobsooo Co., 144 N.C. 330, 57 EB. II : Ameiioui Csr Co. f. 
Armentraat, 214 lU. 509. 73 N.E. 706 ; Smith'a Admr. *. Coal & Iron Co., 135 
Ky. 071, 117 S.W. 280 ; Lore t. Mfg. Co., 100 Mo. 608, 61 8.W. 078. 

• SteUe >. Jaeger Automatic Maohine Co., 220 Fa. 617, 09 Atl. II Ifl | Maiina ■. 
Ldunaier, 173 N.Y. 630, 66 N.E. S72. 

• But see per contra. Danam v. Kohlmann, 128 La. 164, 48 So. 7S1. 

' Btehle ». Ja^ter Antomatio Machine Co., tupra; tee alao «ame oaw, 220 
Pa. 348, 74 AU. 210. and Lenahan >. Pittatoo Coal Mining Co., 218 Rk 811, 07 
Atl. 012, In which both defsnaea were disaUowed. 
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a lower court because the tri^ judge had held that the doc 
trine of aesumed risks had no application in a caae in whic 
a child thirteen years of age was injured in the course of hi 
employment ; ' while in a similar case the decision of the sam 
juc^ was to the effect that a child under fourteen years of ag 
is presumed to be incapable of aamiming the riska of employ 
ment, though the matter is one for the jury.* In neither of th 
last two cases was a statute violated, the presumption being on 
of comimon law. Where a statute prohibits the employment c 
a child under a fixed ^;e, the child's or his parent's misrepreaen 
tation is no defense in an action against the employer for injur; 
resulting from the unlawful employment,' and evidently a con 
trary ruling would allow unlimited violation of the law. Th 
fact that a child had been employed before the law was enacte 
in no way removes him from its operation when it comes int 
effect.* 

The fact of the subordination of the child to the parent an< 
of the parent's interest in the child's earnings gives rise to th 
rule of law that where injury results to the child, the parent ma; 
recover damagee for the loss he himself suffers on account of th 
interruption to or dinunution of the child's earning capacity 
the recovery being limited in this respect to the value of suci 
services during minority.* The parent in making the contrac 
assumes the risks of the particular employment for which th 

■ Alexander t. Cudiiu MIUb, S8 B.C. 17, 64 8.B. 914. 

■ Owens *. LaiiTen« Cotton MilU, 83 B.C. 19, 64 S.E. 915. 
•Eirkluun>.WbedeT-0«toodCo.,39 Wul).416,SlPao.Sag; American Ci 

Co. *■ Annentraut, nimi. 

1 SteUe >. Automntto Maohine Co., 226 Pa. 348, 74 AU. 216. 

• Union P. R. Co. >. Fort, 84 U.S. 663,21 L. Ed. 739 ; Shleldi ■. Yonse, 16 Gi 
366, BO Am. Dec. 698. 
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contract was made, but of that only ; so that if the child U 
directed to perform other duties aad is injured thereby, the de- 
fense of ssamned risks will not be allowed against the parent's 
claim.' This claim and recovery by the parent for damages 
is independent of the child's right to recover for personal in- 
juries, and separate recoveries may be had for the two elements 
of dama^.* 

Section 51. Wages of Married Women and Minors. — At 
common law a married woman entering service was assumed to 
be hired out by her husband, so that her eanungs belonged to 
him; but most states now give married women the right to 
their earnings as their individufd property.' So also of minors, 
who are unable to make valid contracts, generally speaking, 
and whose earnings belong to the parent unless it can be made to 
appear that they have been emancipated, or that the parent has 
failed in the discharge of the parental duties. L^islation has 
modified these rules of the common law in a number of states, 
so that the payment of then- earnings to minors is valid unless 
or until notice is E^ven by the parent or guardian that he claims 
Buch eamiogs.* One state * provides that the wages of a minor 
shall be exempt from gunishment or other process on account 
of the debts of the parent. 

In this connection may be mentioned laws found in a few 
states providing penalties for able-bodied parents who hire out 

' UnioD P. fi. Co. (. Fort, nii?ra ; BnwweU v. Cotton Oil Mill Co., 7 Ob. Ai^ 
167, 06 S.E. G39. 

■ Btehle I. Jaeser Automatic Machiae Co., 22S Fa. 348, 74 Atl. 215. 

• lU., R,3., oh. 68, BOO. 7 ; Mass., R.L., eh. 163, wo. 4 ; N.Y., C.L., ch. 14, sec 
60. 

* Cal., Civ. Code, x 
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their minor children and live in idleness on their earnings ; > the 
hiring out of wives is coupled with that of children in Louisiana 
and North Carolina. The laws generally provide for the pun- 
ishment of the delinquent parent as a vagrant. 

Laws of which it must be said that their reason and validity 
seem doubtful are found in a very few jurisdictions making 
special provisions relative to the wi^es of women ; as, for in- 
stance, one prohibiting deductions from their wages on account 
of tiie stoppage of machinery unless they are allowed to leave 
the factory,* or one that declares no property exempt in case of 
a ju<^ment for wages earned by a female, if the ju<^;meat and 
costs do not exceed a specified sum ; * special allowances of costs 
are also made. No good reason appears why distinctions 
should be made between adult fem^es and other adults in regard 
to such matters. 

>AIa., Code, wo. 7S13; 0&., Acta IQOS, p. lOD; L*., Aota 1904, No. 173; 
Misa., Code, aeo. SOfiG ; N.C., Rev., sec. 3740 ; Tetm., Acta 1907, oh. 266 1 Tena, 
Aoto 1909, ch. 09 ; Va., Code, aeo. 884. 

• Maaa., AoU 1009, ch. 614, see. 119. 

•Mich., C.L., MO. 900; N.Y., Code Civ. Fro., aec. 3131. The New York 
Uw Bppliea to Brooklyn only, and xlvea execution BKBiiiat the i>eiB0D. 
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BSSTBICnONB ON EHFLOTSBS 

SacnoN 62. ExaminoHon, Regitiraiion, etc, qf Workmen 
The conditions and requirements of certain occupations 
such that the welfare of fellow workmen or of the public o 
both 18 dependent on the experience and technical ability of 
employee. Thus in mining, it has been declared the poUe; 
the state in several jurisdictions to require certain ranploy 
as managera, mine foremen, fire bosses, and hoistini^ eo^e 
to prove thor qualifications by passing an examination 
pving proof of experience, after which a certificate is iasi 
without which employment in the deognated capacity is ] 
hibited> Such taws also penalize an employer who h 
employees of these classes without their having the proper cre< 
tials. The second class of laws named, i.e., affecting the pu 
only, is represented by laws requiring barbers to be exami 
and proems licenses ; ■ while both the fellow servant and 
public are interested in the efficiency of railway employ 
Laws relst^ to them may contemplate, among otlier que 
cations, physical incapacity, as color blindness of employ 
whose duties require them to distinguish signals ; * or they t 

'Aim.; Code, wob. lOOS, 1007; lU., AoU 1907, p. 387; Ind., Acta 1008 
fiO, MM. 21, 23 ; Mo., Aoti 1003, p. 242. 

■ Md., Acts 1901, ob. 226 ; Wu., A^., wis. 1030-18 to 1630-80 ; Mioh. 
1899, No. 31S; Ore., Acta 1903, p. 27. 

>A!»., Code, MM. 64S1-S463, 7055: Mul, AoU 1900, oh. 408, Pt. H, 
179; <»iIo, Qtn. Code, aee. 12,548. 

106 
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•i. merely to the teclmical skill and experieaoe needed by a 
^rapb operator whose duties are connected with the move- 
iots <^ trains.* 

Dther claeses of emploj'Bes coming within r^ulationa of this 
t are horseshoers,* plumbers,* electricians,* elevator opera- 
8,* statjonary firemei,* steam engineers,' street railway 
ployees,* and, in some states, all coal miners.* 
Section 63. Statut of Certified Employeea. — The objects in 
w in the enactment of ^ese laws are various, as their wide 
\gis would indicate. That foremen in charge of gaseous mines 
>uld be competent, or that mine managers and other em- 
yees having special duties affecting safety should be able to 
>ve their fitness for their portions is no leas important than 
Lt places and appliances should conform to a reasonable 
ndard of safety."* Courts have taken radically different 
ws as to the status of such certified employeea as the law 
npela to be put in chai^ of work or places. Thus, the law 
1891 of the state of Pennsylvania, requiring the employment 
certified mine foremen, oontuned the provimon that for in- 

Gb., Code, MO. 3237. 

Colo., A.B., MUM. 28(Ht-2S0Ii ; Bfinn., B.L., aeca. 2354-2386. 

CrL, »ms' Q.L., No*. 2S38, 2839; Dl., R.S., oh. 24, 1001.408-804! MaM., 
h. Eh. 103 ; Pa.. Aota 190S, No. K7. 

Minn., RJi., mob. 2867-2364 ; Lit, Aoti 1908, No. 178. 

Minn., R.L., sea. 761. 

Man., R.L., ch. 102. ae<w. 78-86; Mont., Pol. Code, aeoa, 660 d Mg., 
1 190S, eh 32. 

Ala., Code, see. 7001; Minn., R.L., aeoa. 2174, d aag.; Ohio, Acta 1910, 
61 ; Ps., b; DIk- p. S3S, Acta IBOS, No. 7S. 

N.Y., Coo. L.. Ch. 49, aeo. 63 ; Waah., Acta 1901, Ch. 103. 

m.. Acta 1909, p. 284 ; Pa., B. IHc, p. 448 (in anthracite uinN Mllr). 

• Wibninffton Star Min. Co. f . Fulton, 20G U.B. BO, 27 Bap. Ct. 412 ; Hanrietta 

1 Co. «. Martin, 231 lU. 460, 77 N.E. 902 ; Btat« *. Muriin, 137 Mo. 397, 88 
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jiiriea to person or property caused by violatums of the act by 
such mine foremen, the company should be liable in damages. 
In the trial of an action under this provision, ' the Bupreme court 
of the state declared this provision unconstitutional, holding 
that the compulsory employment of a certified employee took 
out of the hands of the employer his discretion and therefore his 
respOQfflbility in the matter. The mine foreman was held to 
be the representative of the state, for whose incompetency, if 
any, the employer could not be made legally responsible. He 
was also held to be but a fellow servant of the miners, and in no 
sense the employer's vice-pnncipal, the declaration of the stat- 
ute to the contrary notwithstanding. This view is followed 
in other jurisdictions, the court stating in one instance that 
when the employer had comphed with the law by employing a 
certified mining boss, no liability attaches for the tortious and 
negligent acts of the latter.' 

The divergency of views held in different jurisdictions in 
regard to the common law doctrine of vice-principalship is noted 
elsewhere,' and it is but natural that this divergence should 
affect the construction of statutes that are quite similar in phrase- 
ology. The Illinois doctrine of vice-principalship differs from 
that accepted in Pennsylvania, and in a case in which the same 
point as that above discussed was beii^ considered by the Illinois 
supreme court under a law of practically the same form, the 
court reviewed the Durkin and Williams cases, and rejected the 

> Durkin t. Singaton Coal Co.. 171 Pft. 193. 33 Atl. 237. See alM Golden ». 
Coal Co. 22G Pa. 164, 73 Atl. 1103. 

■ Wmiama v. Thacker Coal ft Coke Co., 44 W. Va. 090,30 S.B. 107, dtini 
14 A. ft E. Eqo. Law, 809; McMOlativ. Coal ft Cok« Co., 01 W. Va. S31, 67 
S.B. 129 : Coal Co. i. Lunb, e Colo. App. 26S, 40 Pac 251. 

• See Mca. e2-.88. 
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doctnne therein laid down, holding that the duties of inspection 
and management were the employer's, which he might himself 
perform if qualified, otherwise to be perfonned through some 
other person who has been able to obtain a certificate ; but being 
still the master's duties, he is responsible for the negligent per- 
formance of them, whether by himself or by his agent.' The 
fact that he is required to employ a manager who is certified by 
the state was held to be without significance as relievii^ him 
from responsibility, as the employer was under no obligation 
to employ or ret^a any particular individual, and could dis- 
charge for cause of incompetence or otherwise, the effect of the 
law being simply to eliminate the obviously unfit, and to form 
a class from which the employer might reasonably expect to 
procure a fit representative in this respect, but not to enable him 
to shift his responsibility to his employees by reason of the act.* 
This view and construction of the law were adopted by the 
Supreme Court m a case * in which this point was under con- 
fflderation in an action arisit^ imder the Illinois statute, and it 
seems clear that such a rule is both better law and better reason. 
The statute may racplicitly put the matter at rest by declaring 
that the manager or foreman provided for by the act shall be 
regarded as the representative of the mine owner, and not as 
the fellow workman of the miners,* such an enactment being 
clearly within the power of the state legislature.' 

> HenrietU Coal Co. >. Martin, 221 lU, 460, 77 N.E. 902. 

■ See further Coosol. Coal Co. i. SeniEer, 179 lU. 370, 53 N.E. 733 ; Smith t. 
Dftyton Goal * Iron Co., 115 Tenn. 643, 92 a.W. 62; Poll r. Coal Co., (Iowa) 
127 N.W. H06. 

• imnuiigton Star Min. Co. t. Fulton, 206 U.S. 60, 27 Sup. Ct. 412. 
< Tenn., Aota 1907, ch. S40. 

■ WflminKtoD Star Min. Co. I. Fulton, tupra; Western U. Tel. Co. i. Milling 
Co., 218 U.S. 400. 31 Sup. Ct. SO. In the latter oase it was said that "Tlie oom- 
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SBcnoN 64. Orowtds for Legidatioe Interferetux. — The 1 
of Pemuylvania requiring all mioers in aathracite mines to hi 
certificates of ccnnpetencf has been judicially enforced a 
measure to secure tiie safety of the employees/ 

Laws clasofying stationary engjneera and requiring them 
procure licenses are held constitution^ * on the ground that tl 
are a police regulation designed to secure public safety by 
quiring only competent persons to be entrusted with the coni 
of dangerous and widely used instrumentalities ; though a I 
of Ohio, providing that if on examination an applicant i 
found to be trustworthy and ctsnpetent, a license should issi 
was declared unccmstitutional as interfering with the rights 
citizens and affecting their equality, as well as conferring au 
cratic power on the examiner, for whcHU the l^;islature had fi: 
no standard.* 

In the matter of railroad employees, the question of unc 
stitutional interference with interstate conunerce was raisec 
a case that arose under ao earlier statute of Alabama that 
plied only to locomotive engineers. The supreme court of 
state and of the United States overruled the contention, hold 
that the law was but a reasonable exercise of the police powei 
the state, and not a commerce law.* The present law extei 

moQ Iftw did not beoome ft part of the Uwi of the Btatea of it* own vlcor. It 
baen adopted by eourtitutiotial proviaion, by statute oi deciiion, . . . 
howeirer adopted, it expnaie* the poUoy ot tiie itote for the time beins only, 
is aubjeot to (ihMi<« by tbe power that adopted it." 

> Com. •. Shaleea, 216 Pa. SQG, 64 Atl. 797. 

< SUte >. MoMahon, Sfi Minn. 4S3, 08 N.W. 77 ; Hyvonen •. Hector : 
Co., 103 Minn. 331, 116 N.W. 167. • Act* 1900. p. 83. 

t Harmon «. State, 66 Ohio St. 210, 64 N.E. 117. 

• MoDonald t. State, 61 Ala. 270, 2 8o. S29 ; Smith >. Alabama, 124 D.B. 
88up.Ct.M4. 
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i test as to color blindness to trunm^i, trackmen, switchmen, 
i train dispatchers, and has been construed in the Bame 
jiner as the more limited law.^ A proviwon in the earlier 
f that required the railroad company to pay the fees for the 
uninations was declared unconstitutional by the state court,* 
)Ugh the Supreme Court of the United States* upheld in its 
<irety a statute embodying this provision as to the payment 
fees. A law prescribing the length and grade of service of 
rious classes of em{doyees prior to their appointment or pro- 
itioQ * was declared unconstitutional by the supreme court of 
io' in a memorandum adopting the opinion of the court 
ow,' in which it was sfud that the law afTected unequally 
ployees in the same class of service, and was therefore repug- 
at to the constitution ; but whether or not in any particular 
tance a law of this class is aptly drawn, or proper provimons are 
orporated for its enforcement, it does not seem open to ques- 
n that the power of the state cannot be held to fall short of 
ascribing standards of ability and competence in matters 
Bcting the public welfare. 

Within these reasons fall the laws which restrict the practice 
plumbing to workmen who have been able to prove compe- 
icy and secure licenses to prosecute their trade ; ' though it has 
ih held that inspection and not a restrictive licenoi^ law is the 
>per method of reachii^ the deored end,* a law of the latter 

Nuhvilte, eto., R. Co., >. Alatwnu, 128 U.S. 90, 9 Sap. Ct. 28. 
' LoubriUe A N. R. Co. t. Baldwin, 85 AU. 6(9, C So. 811. 
' HuhvOle, etc. R. Co. >. AlabainB, tupra. 
' Ohio, Acta 1803, p. 20. 
' BUU ,. Clerelaud, etc., B. Co., 70 Obio St. 606, 73 N.B. 1105. 

SeOhloC. C. Rep. 348. 

Daa^M V. People, 225 HL 630, 80 N.E. 341 ; DavidooD *. State, 77 Md. 
. 28 AU. 41S. * State f. Smith, 42 Wuh. 237, 84 Pao. 861. 
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class being in tbb case declared unconstitutional. How far 
such laws may properly go is, indeed, a question not yet decided, 
nor is it easy of decision. The law relating to the licensing of 
horBeahoerH, for instance, has repeatedly been held to be an 
unwarranted and arbitrary interference with the liberty of the 
citizen and his right of private property.' The same language 
was used in a case in which a law licensing plumbers was under 
ctmsideration,^ though such a view is without doubt opposed 
to the better opituon, since such an employment too closely 
affects the welfare of the public to demand that it shall not be 
subject to proper restrictions as to its practice.' 

In the case of barbers there is usually coupled with the ques- 
tion of skill that of personal freedom from conta^ous and in- 
fectious diseases, and of such knowledge of the more common 
affections of the skin as will enable them to shave one sufferii^ 
from them without aggravatii^ their condition ; so that there 
is here clearly in view the protection of the public health. The 
board of examiners is also frequently a board of inspection as 
to the conditions maintained in shops. Within the range of 
health provisions, these laws command support under the police 
power of the state.* Where, however, under the guise of regu- 
lation, provisions are introduced whose apparent intent is to 
restrict the practice of the trade by unreasonable requirements 
and limitations, such provisions will be declared uncon- 

■ BeBsette v. People, 193 lU. 334, 62 N. E. 215 ; People >. Beattie, 8S K. T. 
Supp. 193, 96 App. Div. 3S3 ; in re Aubry, 36 Wash. SOS, 7S Pao. 900. 

> St«te >. Smith, lupra. 

* CaTen >. Colranan (Tei. Civ. App.), 96 S,W. 774 ; State «. Oordiiw. 58 Ohio 
Bt. 590, 61 N.B. 136. 

< St«t« t. BriuB, 4& Ore. 366, 77 Pao. 7S0 ; Ex parte Lucai, 160 Mo. 213, SI 
&W. 318 ; State >. Sbaiplen, 31 Wash. 191, 71 Pac. 737 ; State •. Zeno, 79 Minn. 
60, 81 N.W. 748. 
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stitutional. Such waa the case in a law prohibiting the granting 
of a certificate to aliens,' and one making two years' study aa an 
apprentice under a qualified barber, or practice for a liiie period 
as a qualified barber a prerequisite to the granting of a certifi- 
cate ; * but a law was upheld which required applicants to pass 
an examination before receiving a certificate unless they had 
practiced as barbers for two years in the state prior to the mak- 
ii^ of their application, a total of two years without and within 
the state being held not to satisfy the proviaon.* 

The statute of Texas on this subject * was held to be uncon- 
stitutional ' both as violatii^ the provisioa of the constitution 
of the state that exempts mechamcal pursuits from aa occupa- 
tion tax, and as making discrimination between students work- 
ing their way as barbers at the state uiuTersity, barbers at the 
eleemo^nary institutions of the state, and barbers in towns of 
less than one thousand population (all of whom are exempt 
from the application of the law), and all other barbers, who 
must [wocure certificates or forego practice. 

The entire subject of examination and licensing, as is true of 
the whole subject of the regulation of the conditions of employ- 
ment, is affected by the development of industry in its modem 
forms, and the corresponding growth of ideas of public policy. 
The contractor for work no longer does it himself, and neither 
fellow servants nor the employer are able to observe and guard 
against the negligent acts of unskillful workmen as may easily 
have been the case in days of small undertakings and intimate 

> Templar ». State Board, 131 Mich. 264, 90 N.W. 1068. 

* State V. Walker, 48 Wash. 8, 92 Pao. 776. 

> WasH V. State Boanj, 123 Mich. 644, 82 N.W. 234. 
•Actel«)7. ch. 141. 

• Jaokoon *. State, 66 Texas Cr. App. 667, 117 S.W. 818. 
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relationships between workmen and employer. The remark of 
the court in the Pennsylvania case relative to the compulsory 
employment of a certified mine foreman, that it is as if the state 
were saying, "You cannot be trusted to manage yoiur own busi- 
ness ; left to yourself, you will not properly care for your own 
employees," ' is more and more the attitude of the state, and is 
being approved by legblatures and courts alike as the necessary 
viewpoint in a time when great corporations and deputed 
directive agents are so largely in evidence in the conduct of 
industry. The law indicates to the individual a standard that 
has been fixed upon as the result of the collective experience of 
the many, with something of the inevitable bias of ex parte 
determination eliminated, and it cannot be questioned that the 
condition of both employer and employee is the better for such 
provisions. The fact remuns that a just ground for interven- 
tion must appear, and that the rights of liberty and property 
may not be artntrarily infringed upon under the guise of either 
health or safety r^pilations, or for the alleged prevention of 
fraud or oppression where the parties concerned are aui juris and 
on a reasonably equal footing. 

A simple and clearly defensible law is one that forbids the 
employment on railway ermines of illiterate engineers.* One 
state applies this rule to flagmen, hostlers, and assistant host- 
lers.* 

Section 55. Age aa CondiUon of Employment. — Among 
other conditions that may be unbodied in statutes determining 
the fitness of employees for certain duties is that of age, as of 

> Durkin >. EingHtOD Coal Co., 171 Fa. 193, 33 AH. 237. 
• Minn., R.L., mo. 4900 ; N.Y., C.L., oh. 40, we. 1982 ; Waoh., Act* lOOB, 
ofa. 240, MO. 274. ' Ohio, Qen. Code, wo. 13.6S1. 
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telegraph operators,^ elevator operators,* mine foremen,* and 
the tike. The reasons for such laws are for the Inost part dif- 
ferent from thoBe limiting the employment of young children, 
88 the classes of persons covered are those whose acts and dis- 
cretion involve the safety of others quite as much aa their own 
welfare.* The reasonablenesB of such regulations is apparent, 
coming within that of other provisions looking to the safety of 
workmen.* The employer may make such rules of his own 
volition, and it has been held that an emplc^ee who misrepre- 
sents his age to evade the regulation is not entitled to recovw 
dam^ies if he is injured in the course of his employment, being 
no better than a trespasser.* The better reason, however, rests 
with the view that the employer is relieved of liability only if 
the f^ is a cause of the it^ury; ' but while the employment 
continues, there is a relation of master and servant subsisting, 
and a corresponding liability for negligence toward such an em- 
ployee, the contract being voidable but not void.* 

A statute that prohibits the discharge of any person between 
the ages of eighteen and sixty solely on account of age ' may be 
mentioned in this connection. 

Section 56. EesidaU Laborers — Alient. — Laws that have 

> Colo., A.B., lac. 13g6a ; N.Y., C.L., oh. 40, sec 1982. 
■ Mms.. AotA 1909. ch. 514. seo. 74. 

• Mont., Acta 1909, oh. 09 ; Mo., Acts 1B03, p. 242. 
< MoraD t. DicUiiaon, 201 Mass. fiS9, 90 N.E. 1 ISO. 
'MoMni. DickinsDn, nipro. 

• Norfolk A W. R. Co. >. Bonduraat, 107 Vs. SIS, S9 S.E. 1091. 

» MoDannoU ». Iowa FalU, etc. R. Co., 47 N.W. 1037 (Iowa) ; Lnpher r. 
AtohiaoD, T. A S. F. R. Co., SI Kum. SS6. lOe Fm. 284; DeDver & R. G. R. Co. >. 
Boitar, 47 Colo. 417, 107 Fao. 1100. 

• Ltk« Shore & M. 9. R. Co. «. Baldwin, 19 OMo Cir. Ct. R. 338 ; Lupher >, 
Atehiaoo, T. A. 8. F. R. Co., tupra; Matlook i. Willianmille, eto., R. Co., 198 
Mo. «C, W B.W. 849. • Colo., A.S., see. 2801c2. 
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r^ard (or the interests of local or resident labor are to be found 
in a number of states, particularly as regards public service. 
Belonging to this class are laws directii^ public printing to be 
done within the state.' Evidence of combination or great dif- 
ference of cost ^ves officers a right to accept bids from outside 
the state, though in one case local printers are allowed a margin 
of fifteen per cent over outside competitors.* Of like purpose 
are laws directing a preference of domestic over foreign prod- 
ucts as supplies for public use,* and of resident laborers as em- 
ployees on public works.^ This latter provision may be extended 
to a prohibition of the employment of aliens on such under- 
takings ; * or, more specifically, of Chinese or persons of Mon- 
golian descent.* The statute of Nevada goes so far as to declare 
the forfeiture of the charter of any railroad company or other 
corporation employing Chinese for the construction of any 
public works, while a provision of the constitution of California ' 
prohibited their employment by any corporation in any capacity. 
In the construction by the courts of laws of this class, it has 
been held that the law of New York directing a preference of 
re»dent laborers is not binding on contractors on mimicipal 
undertakings;* while the law of California prohibiting the 
employment of Chinese, enacted in accordance with the pro- 

> Ala., Code, aee. 1657 ; . Colo., Bupp., boo. S04b ; lU., R.S., ch. 127, oao. 13 ; 
Tenn., Acta 1907. ch. E93. ■ N. Dak., R.C.. aec. 2282. 

• Cal.. Acti 1897. ch. 149 ; N. Dak., R.C., see. 1290 ; U.S., R.8., sees. 60, 1820. 

* Mhm., Acts 1904, ch. 311 ; N.y., Con. L.. ch. 31, aec. 14 ; N. Mei., Ada 
1905. ch. 124. 

•Cal., Polit. Code, sec. 2546, Sims' O.L.. No. 127; Maaa., loe. cU.; N.Y., 
loe. cU.; N.J., Acta 189S, ch. 202. 

• Cal., Const., art. 19, sec. 3 ; Mont., Acts 1903. ch. 114 ; U.a, 32 Stat. 380 
(irrigation works only) 1 Nov., C.L.. sees. 5004-5009. ' Art 19, eeo. 2. 

* Feoide i. Warren, 13 Miso. 018, 34 N. Y. Supp. 942. 
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visioDS of the constitution above noted, were, with these pro- 
visionB themeelves, held to be unconBtitutional and void, both 
as violating the provisions of the treaty with China and as con- 
flicting with the fundamental law expressed in the fourteenth 
amendment to the federal Constitution ; ^ so of a statute of 
Oregon prohibiting the employment of Chinese^on pubhc works ; * 
and in general, taws discriminating against aliens or non-rea- 
dents are not favored by the courte, ance the fourteenth 
amendment is held to protect with its equality clause all persons 
in the United States, without r^ard to citizenship.* Thus the 
law of Pennsylvania restricting employment on public vorks 
to citizens was held not to be a defense in an action by alirais to 
recover w^;es earned by them, though their employment was in 
violation of the act,* and a New York statute directing the pref- 
erence of citizens on municipal undertakings has aheady been 
mentioned as not binding on contractors; the same view 
was taken by the courts of Illinois with reference to a similar 
law.* A law of New York * which prohibited the use of stone 
on pubhc works of the state except that dressed or worked 
within the state was held to be unconstitutional as an inter- 
ference with interstate commerce. "The citizens of the state 
have the right to enter the markets of every other state to sell 
their products or to buy whatever they need, and all interference 
therewith by state legislation is void." ^ Of a somewhat dif- 

' In re Psirott, 1 F«d. 481, 6 Sdwyw 349. 

' Baker >. Fortiaod, E Sawyer 566. 

' Yick Wo V. Hopkioa, 118 U.S. 356, 6 Sup. Ct. 1064. 

• Philndelphia v. MoLiodeQ, 206 Pa, 8. 172, E4 AU. 719. 

• City of Chicago t. Hulbert, 205 lU. 346, 68 N.E. 766. 

• Acts 1897, ch. 41G, Bee. 14. 

' People F. Coler, 166 N.Y. 144, 60 N.E. 771 
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ferent oatuie, but falliog under the ban of unoonstitutionality 
like the lest, waa a law of Michigan providing for the lioenwng 
of barbers, but withholding licenses from aliens/ the law being 
declared repugnant to the provimons of the fourteenth amend- 
m^it.* Since neither in public employments nor in those r^u- 
lated by the state can such discriminations be supported, a 
fortwri, they would fail in efforts to r^ulate purely private 
contracts. 

There is, however, a law of this class which, b^ng enacted by 
the Congress of the United States on a subject as to which it 
admittedly has authority to act, has been uniformly sustained 
and enforced, i.e., the law prohibiUi^ the importation of alien 
contract labor.* State laws bearing on the subject in some 
aspects have been passed in a few cases. Thus a law of Dela- 
ware provides for contracts by state agents with laborera in 
foreign countries for importation for agricultural employment,* 
while laws of Virginia* and Wyoming* declare that contracts 
with alien laborers shaU be valid in those states for limited 
periods. A statute of Indiana prohibits the importation of 
aliens under contract.' Inasmuch as the ^ole matter falls 
within the powers of Congress, all state legislation in conflict 
with federal laws is pro tavio void. 

A law that favors local mechanics in a matter not involving 
the use of public fimds is one requiring railroads operatii^ in 
the state to maintun repair shops therein for the repair and 

■Aoteiagg, No. 212. 

• Templar >. Board. 131 Mloh. 264, 00 N.W. lOSS. 

• U Stat. SBS. Chineae Exduiioa Can, 130 n.B. 681, 9 Sup. Ct. 623 ; Lees 
*. D.8., 160 D,B. *76, 14 Sup. Ct. 163. 

• Aflti 1007, oh. IIG. •Code. seoa. 44-48. 

• ILS., wo. 2G3C. 'A.8., MM. 707B«(Mg. 
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rebuilding of its rolling Btock.* Tlie validity of such laws, in 
l^ew of the decisions above cited, is to say the leaat doubtful. 
Private employment is touched upon by other laws directed to 
the subject of alien labor, as one requiring employers of aliens 
to deduct the taxes due from such employees from their wages ; ' 
and laws looking to the protecUon of the wages of aliens as a 
class of peoide ignorant of the langu^e and customs of the 
country, and Uiua easily liable to impoaitioa.* A law that 
taxed the employers of alien laborers, allowmg them to deduct 
the tax from the wages of such ^nployees,' was declared imcon- 
stitutional as violative of the guarantees of the fourteenth 
amendment, such a statute being a discrimination against the 
employment of aliens, whether the tax be deducted from their 
wages or pdd by the employer himself.' 

A construction of statutes that affects aliens adversely is 
tiiat which deprives non-resident beneficiaries in some juris- 
dictions of tiie benefits of the so-called Lord Campbell's Act, or 
the statute wtaeb grants to the heirs or personal represoitatives 
of persons kiUed by the n^lig^ice of another a rig^t of recovery 
gainst the rraiponsible person. This is not strictly a labor law, 
but is of general application, and has gone far to ameliorate the 
condition of the surviving families of the victims of industrial 
accidents. Where the dependents of a deceased alien workman 
are non-residents, the courts of some states deny to them the 
benefits of this law on the ground that the le^slature acts for 

> I«., Act! 1908. No. 296 ; ToRM. Aoto 1909, eh. 33. 

> Pa., Act! 1807, ch. 108. 

■Conn., Q.a., tea. 4607; WfO., H.S., lec. 2fi21. 
•Fa., Acta 1897, No. 139. 

■ Frarcr *. McConway ft Torley Co., 82 Fed. 257 ; Junlat* UmeatoM Co. t. 
Fitfey, 187 Pa. Bt. 193, 40 Atl. 977. 
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citizens, or at most for residents of tlie state, and that its powers 
do not extend beyond its borders; also that its own citizens 
employed abroad would not be afforded protection in like cir- 
cumstances.' The more common, and certainly the more 
humane view, is that the negligent employer should be called 
upon to repair to some extent the injury caused by his negh- 
gence, and that the remedial nature of the statute was not in- 
tended to be restricted by the incident of the readence of the 
beneficiary.* 

Section 57. Corwiet Labor. — An attempt to modify com- 
petition with local labor, and specifically with free labor, is made 
la many states* by laws limitii^ the labor of convicts to the 
manufacture of supplies for the use of the state or to labor on 
public works and ways, or by requirements limiting the number 
of convicts that shall be employed in the manufacture of desig- 
nated articles or classes of articles, or prohibiting the manufac- 
ture of certun kinds of goods alt<^ether, by forbidding the use 
of any machinery in manufacture except such as is operated by 
band or foot power, and by requiring that convict-made goods 
shall be so marked, or that dealers in them shall be specially 
licensed. Such laws are not, strictly speaking, labor laws, as 
they affect neither employer nor employee in their relations to 
each other, but are of an economic intent, seeking to modify 
the effects of the competition of convict with free labor. In bo 

' Denl V. P.R. Co., ISl Pa. 525,37 AU. 658 ; McMaiBn «. Spider Lake 8. t L. 
Co., 115 Wia. 332,91 N.W. 979. 

> MulhaU I. FaUon, 176 Mass. 206, 67 N.E. 336 ; Alfoon *. Buah, 182 N.Y. 
893, 75 N.E. 230 ; KeUyviUe Coal Co. v. PetraytiB, 196 lU. 216, 03 N.E. 04 ; Low 
Moot Iron Co. s. Biaoca's Adm'r., 106 Va. 83,55 S.E. 632; ReDlund v. MIduik 
Co., 89 Minn. 41, 93 N.W. 1057. 

• ni., R.S., ch. 108 ; MinD., R.L., aeos. 6446-6449 ; N.Y., Con. L.. ch. 31, ait. 
13 ; Ohio, A.a, WCB. 73SS-86, 4400-1 to 4400-10 ; Maw., R.3., ch. 226, eta. 
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far as they relate only to the employment and management of 
convicta as laborers, the public has no gromidB, as a rule, for 
intervenii^; but ^ere the rights of citizens are affected, as 
by restrictions on the sale of goods purchased from prison manu- 
factories, or made in prisons under contract, a question as to 
restrictions on commerce arises. This is particularly the case 
where the goods are transported outside the state of manufac- 
ture, and thus acquire a status as articles of interstate commerce, 
which is strictiy and exclusively under the control of the federal 
government. It was on this basis that laws of New York > and 
Ohio,* discriminatii^ i^unst goods of prison manufacture, 
were declared unconstitutional.* 

> Acta 1804. ch. 608 ; Acts ISOO, oil. 031. ■ Aoto 1804, p. 346. 

> People >. HawkiDa, 8S Hud. 43. 32 N. Y. Bnpp. B24 ; wme can, 167 N.Y. 1, SI 
N.E. 257 ; Arudd t. Yuden. Se Ohio St. 417. 47 N.E. SO. 
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CHAPTER VII 

THB UABILirr OF EHPLOTEBS rOH mJUBISS TO TSEIB 
EMPLOYZiEB 

Section 58. What Law Cantrole. — Although the Eh^j^ish 
common law lies at the foundatioa of our doctrine of employers' 
liability, this doctrine is continually undergoing change, both 
by the rulit^ of state and federal courts and by the enactment 
of numerous statutes paased with a view to a more exact defi- 
nition of the righta of the employee or to some amelioratioa of 
his condition in other respects. The principles of the common 
law are so differently interpreted in the various jurisdictions 
that state names are given to certfun applications of them, in- 
dicative of a locally recognized view which is not m accord with 
the generally accepted construction of the law, while the statutes 
range in form and effect from a mere restatement of the common 
law to an abrogation of it in some more or less inclumve degree, 
and the enactment of rules varying considerably both from it 
and from the statutes of other states. 

Section 59. DtUy of the Employer to Exercise Care. — The 
two principal factors of the problem of liability are the duty of 
the employer to protect his employee in the discharge of the 
duties of his employment, and the assumption by the employee 
of the risks involved in the undertaking in which his contract 
of employment engages him. The duty of the employer is first 
121 
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conmdered, but it will be found impoesible to discuss it mthout 
conHtantly bearing in mind the modifications tbat result from 
the exist^ice of the complementary obligations that rest upon 
tiie employee. 

The briefest statement of the rule govenung the employer is 
that he is required to use due care for the safety of his emfdoyees 
yriale they are engaged in the performance of their work. This 
is taken to include all reasonable means and precautions, the 
facts in each particular case being taken into consideration. If 
such provisions have been made as a reasonably prudent man 
would supply if he himself were exposed to the dangers of the 
Bervant's position, no negligence would f^pear. In the case of 
COTporations the Supreme Court fixes the duty at the use of such 
caution and foresight as a corporation controlled by careful, 
prudent officera oi^t to exercise.* 

Though the courts of review have condemned any instruc- 
tions that would tend to charge the employer with a higher 
degree of care than that which may be defined as ordinary, the 
measure is not an absolute one, but is proportioned to the 
dangers to which the employee is exposed. The ordinary in- 
ddente of railroading, mining, and certfun classes of manufac- 
turing are in themselves, in comparison with general employ- 
ments, unusually daii^rous; and so of a lai^ railroad yard 
as compared with a smaller one, an express train as compared 
with a freight train, or a gaseous mine with one in which no such 
dangers exist. In such cases as these, or when temporarily 
abnormal conditions prevtul, ordinary care is advanced far 
beyond the requirement of the less dangerous conditions. As 
stated by the Supreme Court in a consideration of this question, 
1 Wabuh R. Co. 1. MoDanidi, 107 0.8. 4H, 2 Sup. Ct. 932. 
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occupations, no matter how important, if necessarily dangerous, 
should be prosecuted only after the adoption of all reasonable 
in>ecautionB known to science. The necessary attendant danger 
should operate as a prohibition to the prosecution of such under- 
takings without such saf^uards, and the n^eot to provide all 
known and readily obtainable appliances will be regarded as a 
proof of culpable negligence.* On the other hand, care may 
lawfully be relaxed if the risk is unusually alight or if a device 
is for a Bpecihc and transitory use. The general rule as to care 
is qualified by the youthfuhiees or inexperience of an employee, 
a greater degree of care being commonly required for the pro- 
tection of such persons ; nor is the master relieved by the fact 
that a servant of tender years misrepresented his age in order to 
secure the employment.* 

Sbction 60. Place and InelrumerUalitMg. — In accordance 
with the rule as to due care, the obligation rests on the master 
to supply tools and appliances that are reasonably safe for the 
intended use and reasonably well adapted to perform the work 
in contemplation. These must be provided at the place of use, 
or at a place of such ease of access as to be reasonably procur- 
able. 

Closely related is the duty to provide a safe place to work and 
proper material for use, the measure still being not absolute, but 
reasonable or adequate safety. The distmction between place 
and appliance is not an easy one to draw, though the courte are 
stricter in their requirements as to the former than to the latter. 
Thus, if a scaffold furnished by an anployer be regarded as a 
place to work, he is responsible not only for the materials sup- 
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plied, but alao for the constructioa and m^teoance ; while if 
it be viewed only bb an appliance, he must make reasonable 
provision therefor; but its insufficiency, if such there be, may be 
liud to the account of the fellow workmen of an injured em- 
ployee, or perhaps to his own negligence in erection.' 

llie doctrine that the employer is bound to safeguard his 
employees from exposure to needless and unreasonable ndca a 
subject to the general qualification that one has the right to 
oany on a business which is dangerous, either in itself or be* 
cause of the manner in which it is conducted, provided it does 
not interfere with the rights of others, without incurring liability 
to a servant who is capable of contracting and who knows the 
dang^^ attendant on employment in the circumstances.* A 
brief statement of the rule is that the employer has a right to 
Kiercise a reasonable judgment and discretion in the conduct 
of his affairs, and it is said that it would be a very extraordinary 
case indeed in which this right would be interfered with.' This 
does not, however, permit the tise of unreasonably dangerous 
appliiuices nor those vridch are in themselves defective or so 
obsolete and inferior that then- adoption or retention would of 
itself indicate negligence,* thoi^ the question is held to be one 
not of comparative safety, but of reasonable safety. No fixed 
rule of liability is possible, therefore, in this respect, each case 
being of necessity decided on its own merits. 

SficnoN 61. Standarda of Care Fixed by Statute. — Where a 
standard is fixed by statute, as for the saf^uarding of the opera- 

< BuUar t. Towiuena, 126 N.T. lOfi, 26 N.E. 1017 ; Hovdwd «. Nstiooal 
Blower Worlu, 134 Wis. W2, 114 N.W. 796. 

■ Tuttle *. Detroit, etc., By., 122 D.S. 189, 7 Sup. Ct. 1 108. 

•Tattle t. Detroit, etc.. By., nipra. 

* ChooUw, O. ft Q. R. Co. «. McDade, 191 U.S. 64, 24 Sup. Ct. 24. 
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tioDB of mining the provision and mainten&nce of fire escapes, 
of guards for dangerous mactiinery, or of safety couplers and 
other devices and appliances on railway trains, rfulroads, etc., 
the violation of such statutes resulting in the injury of any 
person entitled to be protected thereby is WHistmed by the 
better authority to be an act of negligence, though it is some- 
times held to be only evidence of negligence.' That the failure 
to comply with the statute is negligence would seem hardly to 
be disputable, since, as was said in the Mosgrove case cited 
above, "every person, while violating an express statute, is a 
wrongdoer, is ex neceBsUate negligent in the eyes of the law" ; 
or, as an Ei^lish judge phrased the same rule, "where an at>ao- 
lute duty is imposed on a person by statute, it is not necessary, 
in order to make him liable for breach of that duty, to show 
neghgenoe." 

In a number of cases, the laws making such requirements 
provide in terms that a failure to comply therewith makes an 
employer liable in damages for all injuries caused by such ful- 
ure, which is but a declaration of the rule laid down in the quo- 
tations given above. In other cases the statute only provides a 
penalty for its violation, and does not in terms ^ve an injured 
employee a right of action, though the injury may be traceable 
to the omission of the device prescribed by the law. The veight 
of authority gives a right of action in such cases.' According 
to the rule of common law that the employee does not assume 

> Compare MoagTove g. Zimbleman Coal Co., 110 Iowa 16S, 81 N.W. 227; 
Kraiua «. Morgaii. 63 Ohio Bt. 26, 40 N.E. SS6 ; St. Louis, I. M. i S. R. Co. *. 
Taylor, 210 IT.B. 281, 28 Bup. Ct. 616, witli Pitohw ■. New York, ete., R. Co., 
127 N.y. 678, 28 N.E. 138 ; Jupiter Coal Min. Co. t. Maroer, 81 HI. App. Bfl. 

■ HaiTod «. Lsthonl. 77 Katu. 466, OS Pao. 11; Freranan i. Paper Mm Ca,«I 
Hun 126, 16 N.Y. Supp. 657 ; Klatt s. Lumber Co., 97 Wia. 641, 73 N.W. fiSS. 
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the risk of his employer's neglig^ice,* it would follow that in a 
suit for damages where a statute had been violated, the em- 
ployer would be debarred from pleading that the employee had 
assumed the risk of the injury, and it has been so held,* though 
not uniformly.' Hero again statutes have been enacted in 
support of what appears to be the better rule, and the employer 
violating the statute cannot plead assumption of the risk by the 
injured employee/ It has even been held that the negligent 
employer could not offer to prove that the employee was guilty 
of contributory n^gence,* and this doctrine too has been 
enacted into law in a few instances.* 

Compliance with statutory regulation will not operate aa a 
defense where the conditions are still so dangerous as to support 
s charge of neghgence against the employer.' On the same 
baas, it has been held, where the statute prescribes the condi- 
tion in which a working place is to be maintained, that it is not 
sufficient that the employer has put the matter into the hands 
of a subordinate to attend to, but he must perform or have 
performed the specific thing required by the statute if the 
charge of n^ligence is to be avoided.* 

> Bee MO. 72. 

• D&via «. MeroM Lumber Co., IM Ind. 113, 78 N.E. 890 ; LBDdETaf *. Kuh, 
188 HI. 484, Sg N.E. 601 ; Jooes >. Caramel Co,, 22G Fa. 644, 74 Atl. 613. 

• BodeU «.Bruil Block-Coal Co., 26 lod. App. 654, 5S N.E. 8S6; Sutton >. 
Bftkery Co.. 136 Iowa 890, 112 N.W. 838; Knuley t. Pratt, 148 N.Y. 377,42 
N.E.gS6. 

< Iowa, Aota 1907, eb. 181 ; Ohio, Gen. Code, sec. 6243 ; N.Y., Acta 1810, ch. 
362 ; Biao provinona restrioted In application to the statutea oontuninK them. In 
many other statea. 

' Kellyville Coal Co. r. Strine, 217 lU. 616, 75 N.E. 376. 

• Ql., Aot* 1006, p. 860, Bee ; Miw., Code, sec. 4051 ; Mo., Aeti 1007, pp. 
181, 182. 

» Cheaapealce ic O.R. Co. ». Rowsey's Adm'r., 108 Va. 632, 62 8.E, 363. 
I. Carbon Hill Coal Co., 89 Fed. 64. 
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Sscnoif 62. Repair and Maintenance. — The same care is 
required of the master in maintainii^ as in f imiishiiig safe and 
suitable appliances.* Inasmuch, however, as the pn^ress of 
work and the use of tools produce constantly changing condi- 
tions, the doctrine that reasonably safe places and appliances 
must be provided is frequently modified by the statement that 
tixe duty has been discharged when ordinary or reasonable care 
has been exercised in the effort to make such provision.* The 
contmued employment of tools that are so worn as to increase 
the darker of th^ use will in general entail liability on the 
employer. If, however, the danger is an obvious one, the em- 
ployee, continuii^ to work with a knowledge of the danger and 
without complunt, will be considered to have assumed the risk, 
and in case of injury has no recovery ; nor will liability attach 
until the employer has or reasonably could have information of 
the defect requiring repair. 

An important decision by the Supreme Ck>urt puts at rest a 
question on which opinions differed, i.e., as to the standard of 
care to be exercised in cases where a statutory duty was pre- 
scribed. It had been held that the common law rule was not 
superseded by the federal statute providing for the equipment 
and maintenance of safety couplers on railroad cars, the court 
rulii^ that the use of reasonable and ordinary care and diligence 
relieved the employer,* while in another case in which the same 
law was under consideration, it was ruled that the duty of keep- 
ing the appliances in order was an absolute one,* a view that was 

■ Moore >. Wabaah. Bt. I>. & F. R. Co., S6 Mo. S8S. 

'Anderson *. Miohigaii C. R. Co., 107 Miob. SQl, 66 N.W. 686; Beed ■. 
Stockmyer, 20 C. C. A. 381, 74 Fed. 186. 

• Minouri P. R. Co. i. Brlnkmder, 77 Euu. U. 03 Pac. 621. 
•Delk«.R.Co. 8«e8t.LoaIa,eto.,R.Co.>.Ddk,lGSFed.931,e34(C.C.A.). 
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rejected by the appellate court. A similar case reached the 
Supreme Court, where it was held that the duty was an absolute 
one, and that deviation from the standard was negligence, the 
rule of "reasonable care" havii^ been abrogated by the statu- 
tory requirement as to adjustment and repair.' 

Section 63. Customary Mtihod or Use. — The employer is 
not liable to an employee for an injury incurred by a departure 
from the customary method of perfonnii^ work or by leaving 
the place of his employment to work in some other department 
unless on instructions from a properly authorized repreaenta- 
tive.* So if a more dangerous method or place of work is chosen 
when one less dai^erous was available, the resultant injury, if 
any, does not charge the employer with liability.' The same 
rule applies where an instnunentaUty is put to a different use 
by the employee from that for which it was intended, with a 
resultant injury to himself.* 

Section 64. JnapetHon. — The duty of making repairs nec- 
essarily involves the duty of discoverii^ the need for them aa it 
may arise, which entails the duty of inspection. The inspection 
required for muntenance differs somewhat from that necessary 
or presumed at the time a new plant or new tools are first broi^t 
into use. As to the latter, it may first be stated that an em- 
ployer who makes and supplies an instrumentality is chargeable 
with such a knowledge of its defects as ordinary care during the 
course of such manufactme would have disclosed. In case of 
purchase, the duty of inspection may ordmarily be assumed to 
have been dischai^d by the manufacturer, though a showing 

> St. Lonii. I. M. « a R. Co. t. Ts^or, 210 TT.B. 281, 28 Sup. Ct. 610. 
• Stan t. Edwud WeateTD Tea & Spioe Co., 169 Mo. 489, 69 B.W. 391. 
' Wonnd! >. Mains C. R. Co., 79 Me. 397, 10 AtL 49. 
« McKay t. Hand, 168 Mase. 270, 47 N.E. 104. 
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that the purchase was carelessly made (as, for instance, without 
indicating to the numufacturer the intended use, so that he 
might make testa appropriate to such use) has been held to 
imp^ negligence. If an article is of an approved pattern, and 
the dealer is a reputable one, the presumption is in favor of the 
employer's non-liability.' The doctrine does not control every- 
where, however, cases being found in which it was held to be the 
duty of the employer to cause a thorough inspection of newly 
purchased articles before putting them into use.* In favor of 
this view is the fact that it accords with the doctrine of ncm- 
delegable duties, discussed below, and that it alone affords pro- 
tection to the employee where there has been actual negligence 
on the part of the manufacturer, with whom he has no contrac- 
tual relations. 

The necessity for inspection of instrumentalities in use ob- 
viously varies with the nature of the appliance and the cir- 
cumstances of employment. Small and simple tools may be 
used without inspection, the employer being entitled to assume 
that the workmen will make timely discovery of defects and be 
suitable judges of the fitness of such tools for use. Complex 
or dangerous machinery or instrumentalities that are liable to 
rapid wear or deterioration must, on the other hand, be the 
subjects of inspections of a nature and frequency adapted to 
the conditions indicated. 

The duty does not extend beyond a reasonably careful inspec- 
tion, though no defect will be considered latent which may be dis- 
covered by the exercise of due care. The taking apart of ma- 

1 Baynold* >. Merchwita' Woolen Co., lOS Masa. 601, 47 N.E. 406. But Me 
Erloluon t. Am. Bteel A W. Co., 193 Man. 119, 78N.E. 761. i 

* MoHon >. Detroit, eto.. R. Co., 81 Mioh. 423, 46 N.W. Ill ; Kiohmond & 
D. R. Co. 9. QUott, 149 n.B. 286, 13 Sup. Ct 837. 
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chinery, or such other inBpection as would interfere witii the 
profitable conduct of buunesa, is not, in general, required.' 
External appearances, however, may be such as to demand a 
more thorough inspection ; * so, also, of appliances showing 
defects in operation or those to which some accident has oc- 
curred of a nature likely to cause obscure injuries to machinery, 
which may subsequently ^ve rise to accidents.' 

In many states coal mines, factories, stationary steam boilers, 
and in some, locomotive boilers and nulroad equipment, are 
subjects of inspection at the hands of officials appomted by the 
stated Although some of these requirements have regard to the 
safety of the public as well aa to that of the employees, they are 
valuable as fixing standards which must be observed, and non- 
compliance with an inspector's orders is negligence if an employee 
is injured by reason thereof.* Accordii^ to the better view, 
assumption of risks cannot be pleaded aa a defense, since the 
employee has a right to presume that his employer has per- 
formed bis prescribed duty.* Failure to comply with an in- 
spector's orders is a penal offense in Idaho.' 

The fact that government inspections have been made does 
not, however, excuse the employer for negligence in this regard ; • 
nor does the fact that the employment of a certified overseer or 
mine boss is required by statute serve to clear the employer of 

■ Philftdelphu & ft. R. Co. p. Hii«Iica, 110 Ft. SOI, IS Ad. 280. 

■ HaU >. EmeraoD-Steveai Mfr Co.. 04 Me. 44fi, 47 AU. 024. 

• Mooaey *. OoDoeetfeut River Lumber Co., IH Mnm. 407, 28 N.E. 362. 

• See Chapter 4. 

• Aodrieui' Adm'r. >. Coal Co., 2S Ey. 704, 90 S.W. 233. 

• Fidey *. I^iieer Miniiis, ete., Co., 144 Aln. 178, 40 So. 273. 
' Code, sec. 4761. 

• O'Connor ». Armour P«ekin« Co., IS8 Fed. 241 (C.CjL). Bee N.Y., CJ,., 
oh. 49, see. 73. 



byGooglc 



134 LAW OF THE EMPLOTMENT OF LABOR 

respooHibUity for his negligent conduct.* The reverse has 
been held, however,* thoi^ it cannot be regarded as other than 
an erroneous view of the law, and it may be precluded by a 
declaration embodied in the statute to the effect that the certi- 
fied employee is to be regarded as the personal representative 
of the employer.* 

Section 65. Ownership of Appliances. — The duty of inspec- 
tion above considered assumes the ownership of both appliances 
and premises to be in the employer. Where ownership is divided 
various distinctions exist, based on the relations of the employer 
and the owner of the premises or instrumentality. The most 
important of this class of cases are perhaps those in which is 
involved the handling by railroad companies of cars belon^ng 
to other companies. Such cars, known in railroading as "for- 
eign" cars, although received only temporarily for purposes of 
transportation, are as completely identified with the employer's 
plant as if the transfer was made by purchase, so that the nature 
of the obligations arising therefrom differs from that existii^ in 
cases where the employer's lack of control over the appliance is 
usually held to exempt him from liability.* 

In the first place, it may be sfud that no railway company is 
obliged to receive and turn over to be handled by its employees 
any defective or dai^Eerous car.' Every company is under a 
legal duty not to expose its employees to dangers arising from 

' Cotaol. Coal Co. v. Seniger, 179 lU. 370, 53 N. E. 733 ; Fulton v. Wilmiocton 
StM Min. Co., 133 Fed. 193 (CCA.) ; Antioch Coal Co. s. Hockey, 169 Ind. 247, 
82 N.E. 78. 

iDurkmr.EingRtonCoal Co., 171 Pa. 193,33 Atl. 287; VnilisiiiB «. ThaGket 
Coal & Coke Co., 44 W. Va. 690, 30 RE. 107. 

■Tenn., Acts 1907, ch. 640. 

< Baltimore ft P. R. Co. v. Mackey, 167 1T.5. 72, IJS Sup. Ct. 401. 

* Gottleib >. R. Co., 100 N.T. 4S2, 3 N.E. 844. 
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auch defects of foreign ears as may be diaoovered by reasonable 
inspection before sucb cars are received into its train. This 
inspection is auch a one ae the company's own cars would receive 
while in use, and not a shop inspection. The shortness of the 
time durii^ which the foreign car is in the hands of a company 
is not an excuse for neglecting the duty.* 

Where danger from the use of foreign cars arises, not from 
defective equipments, but from differences of construction, it 
has been generally held that the servant assumes the obvious 
risks thus arising, but if he is ignorant of the risk, a right of 
action accrues. It may be noted, however, that the statutory 
requirement as to automatic couplers is not met unless the 
various kinds brought together will actually couple by impact, 
the mere fact that they will so couple when used with others of 
the same make not being a sufficient compliance with the federal 
statute.' 

Section 66. Working Force. — Besides the duty to use care 
in regard to instrumentalities, the employer must also be rea- 
sonably and properly careful and diligent to see that each em- 
ployee hired by him has such qualifications as will enable him 
to perform his duties without greater risk to himself and his 
co-employees than the nature of the budness involves; and 
that a sufficient number is provided for a reasonably safe per- 
formance of the work. 

The disqualifications of persons of suitable age may be mental, 
moral, or physical, the most common being those that arise 
from the intemperate use of intoxicants, though habitual care- 
lesmess or recklessness, such as may reasonably come to the 
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knowledge of the employer, likewise ch&rges him with liability. 
The element of knowledge, either actual or conBtnictive, is an 
essential one. A pluntiS grounding Ms claim on the negligence 
of the employer in hiring an incompetent coservant must prove, 
not only the incompetence, but also that the employer fuled of 
proper care and diligence in the original hiring or in subBequent 
inquiry aa to incompetency of which notice was ^veo during 
the term of service.' 

Sbction 67. Rules. — Another branch of the employer's duty 
is that of providing appropriate rules and securing the carrying 
out of a suitable system for the conduct of his work. This 
applies only to business sufficiently complex to make such ar- 
rangements reasonable, and no such assimiption is made as that 
rules can be bo framed as to guard against every contingency. 
Such rules and practices as are prescribed must be brought to 
the knowledge of the employee before he is considered to be 
bound by them, but it may be mferred from circumstances that 
this has been done. Express contracts with reference to the 
conditions of employment as affected by specified rules are 
conclusive as against an employee profesdi^ ignorance of such 
rules;* but a mere agreement, though in writing, to study the 
rules and keep posted on them is applicable only to such rules 
as have been duly promulgated or which the employer has 
definitely undertaken to bring to the employee's knowledge,* 

Enforcement of rules is no less a duty than the promulgation 
of rules in so far as a reasonably careful supervision will accom- 
plish it. Repeated and notorious violations will charge the 

' Indiww, B. 4 W. R. Co. «. Dafley, 110 Ind. 76, 10 N.E. 631. 

' SedBwiek ». UUnoii C. R. Co., 73 Iowa 168, 34 N.W. 790. 

• Caindl *. BMt TeimMHe, V. A Q. R. Co., S2 Ga. 462. 10 S.E. 163. 
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employer with a knowledge of the insufficiency of the provisionB 
made and the necessity of new r^nUtions or of additional su- 
peiintendence. In the absence of steps to secure the enforcement 
of rules thus violated, it has been frequently held that the master 
has sanctioned their abrogation and that they ore no longer 
binding. Their violation would not then be r^arded aa neg- 
ligence, nor could the employer offer such rules as a defense.* 

In a few juriBdictions the adoption and promulgation of rules 
for railroad employees are the subject of statutory requirement ; ' 
while in some, at least partial codes of mine rules have been 
enacted.* 

Sbctton 68. Inttnietiom and Warmngt. — Besides the gen- 
eral rules by which the conduct of buaness is determined, 
instructions may be necessary in case eitiier of abnormal con- 
ditions or of the employment of inexperienced persons. The 
principle lying at the foundation of this duty is the same as in 
the case of providii^ appliances, viz., liability does not attach 
on account of the dangers of the situation, but for placing the 
employee in a mtuation of the haiards of which he is excusably 
ignorant. There is no legal necessity for the ^ving of instruc- 
tions or warning therefore, where the employee's knowledge 
as to conditions and means of safety is equal to that of the em- 
ployer, nor where, all the circumstances being considered, 
adequate knowledge can be attributed to him. A modification 
of this rule is to be found, however, in the fact that it is not a 
mere knowledge of conditions, but a comprehen»on of the 
dangers attendant thereon, that must be shown in order to ab- 

> St. Louia. A. * T. R. Co. t>. Ttiplett. S4 Aik, 2S0, 16 8.W. SSI ; 16 BM. 2(0. 
1 1nd., Aot« 1907, oh, 272 ; Mich., C.L., iee. 0286. 

'Arir. Acta 1B07, eh. 72; QL, R.C. oh. W; Md., Aeta 1902, cb. 13i; Pa., 
B.F. Dig. pp. 1840 H ttQ. ■ 
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solve the master from responsibility.^ Misrepresentations on 
the part of the employee as to age and experience have been held 
by some courts to relieve the master of the duty to instruct,* 
while others deny such effect.* Regarding the duty as one of 
"proper care," it would seem tiiat the employer cannot be 
absolved from the duty of disclosing dangers which are not ob- 
vious by any statements whatever of those whom he may em- 
ploy, though the circumstance of the employee's representations 
may be considered. 

Section 69. Duties Non'DeUffdble. — Considering the em- 
ployer's duties as matter of personal obligation, it is apparent 
that directions to a servant, or the employment of perBons to 
perform these functions in the employer's stead, will not in 
itself relieve him of the responsibility ; but if there be a defective 
discharge of such duties by the person employed for their per- 
formance, the employer ie still liable, and will not be allowed to 
screen himself behind his agent. In determining the question 
of the employer's liability, the relations of fellow-servants are 
involved, or rather the doctrine of vice-principals, and the de- 
ci»on will be found to turn largely on the point of whether the 
negligent employee was, with reference to the act occasionii^E 
the injury, a co-employee, or whether he was the representative 
of the employer in that particular act. 

As to duties prescribed by statute, it appears to be the rule 
that, apart from an express legislative declaration, they will be 
classed as delegable or non-delegable according to the common- 
law classification of such duties. 



1 Coomba *. New Bedford CoTda«e Co., 102 Msu. S72, 3 Am. Hep. 600. 
> Sloen 1. St. PkuI & D. R. Co., 87 Minn. 310, U N.W. 113. 
• LouicriUe A N. R. Co. t. Miller, 43 CCA. 436. 104 Fed. 134. 
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Sbction 70. Negligence. — The non-performance of the 
duties devolving upon the employer, when it results in injury to 
an employee, renders him liable to a charge of negligence. ThiB 
is defined as being "the failure to do what a reasonable and 
prudent person would have done under the circumstances of 
the dtuation, or the doing what such a person under the existing 
circumstances would not have done." ^ It is not neceesary 
that the particular injury could have been foreseen, or the par- 
ticular manner of its occurrence anticipated, but only that the 
person charged might reasonably have foreseen that injurious 
consequences might be expected from his act or omission.* The 
negligent act will be judged by the exigencies of the occasion. 
The mere fact of injury is not proof of n^igence ; in fact, it is 
said that it does not even carry a presumption of n^ligence.* 
The matter is therefore one requiring direct proof, unless the 
conditiooB are so obviously dangerous as to preclude any other 
inference than that of negligence.^ The burden of proof is there- 
fore generally held to be on the pluntiff, though it has been held 
that such an accident as a collision or the der»bnent of a train 
raised such a presumption of negligence that the burden was 
cast on the rfukoad company of proving that it was not negli- 
gent.* This is in brief the effect of a statute of Mississippi 
applicable to rulroads.* 

Section 71. The D^enses of Employers. — For a breach of 
duty to an employee resulting in injury an action will lie for the 
recovery of damages. Employers are not insurers, however, 

> Baltimore A P. R. Co. «. Jonea, 06 U.S. 430. 

• MoMe, J. & K. C. R. Co. v. Hieks, 91 M!m. 273. 48 So. 880. 
' PsttoQ V. Teiaa P. R. Co., 179 V.B. 668. 21 Sup. Ct. 2TS. 

* Steum g. ODtario Spinnins Co., 184 Pa. 523, 39 Atl. 202. 

•Wright V. Southern R. Co., 127 N.C. 226, 37 S.E. 221. See also Shuler ft 
Onwh*, K. C. ft E. R. Co., S7 Mo. App. 61S. • Code, wc 198C. 
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and are liable for the coDsequencea, not of danger, but of d^- 
lig^ice. Some duties are by statute made obligatory upon the 
employer to such an extent as practically to fix his liability in 
case of injuries entailed by their omis^on. Apart from such 
enactments, however, the employer may, in case of an action for 
dsm^es, offer a defense based on the principle expressed in the 
maxim, "Volenti non fit injmia"; or he may undertake to 
prove the plaintiff's assumption of the risk, or his contributory 
negligence ; or he may rely on the doctrine of common employ- 
ment to relieve him from liability.^ 

The principle of the maxim, "Volenti non fit injuria," is of 
general application, the meaning of the phrase as freely ren- 
dered being, " That to which a person assents is not esteemed in 
law an injury." A clearer statement is that by an English 
judge, "One who has invited or assented to an act beii^ d(me 
toward him cannot, when he suffers from it, complain of it as a 
wrong." In a Massachusetts case the doctrine was thus ex- 
pressed: "One who knows of a danger from the negligence of 
another, and understands and appreciates the risk therefrom 
and voluntarily exposes himself to it, is precluded from recover- 
ing for an injury which results from the exposure." In brief, 
the injured person has assumed the risk ; and, apart from the 
contractual relation of employer and employee, there is a con- 
siderable class of cases in which this defense to an action for 
damages may be interposed. The invitation or assent is not 
necessarily or even commonly formal, but is inferable from 
conduct and conditions, often subsequent to the entrance upon 
the situation that gives rise to the circiu[istances to which the 
doctrine is applied. 

1 MeDtlon baa already been made of the atatutory abrogation of thew d«- 
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Section 72. Auumpium of Riakt. — When a contract of 
nnployment is entered upon, the law imports into the agreement 
an assumption by the employee of the ordinary risks incident to 
the employment, and of such other risks as may be known and 
appreciated by him. This is said to be one of the terms of the 
contract, express or implied from the circimistaiices of the em- 
ployment.* One seeking employment impliedly represents 
that he is capable therefor, and that he comprehends the ordi- 
nary nsks.* Another view of the defence is that it does not arise 
from the contract of employment, but from the status of em^ 
ployer and employee as fixed by common law, and is over and 
above the contract, being imposed by law upon the parties 
thereto, regardless of their desires.* Courts differ as to whether 
or not the employee assumes the risks of his employer's n^- 
gence, some holding that he does if such negligence is known ; ' 
thoi^^ this may be qualified by limiting the assumption to 
cases other than those in which the negligence conmsts in a 
failure to comply with statutory requirements for the em- 
ployee's safety.' Bven this exception has been specifically 
disallowed, however,* while on the other hand it has been broadly 
held that the employee never assumes the risk of the employer's 
negligence.' "Prima facie, a servant does not assimie any 

■ Namunore v. Cleveland, etc., R. Co., 96 Fed. 208, 8? CCA. 499. 

■ Wocner v. Chemical Co., 147 Pa. 47S, 23 Atl. 772. 

' DeuTsr ft R. G. R. Co. v. Norgate, 141 Fed. 247 ; Martin i. Chloago, etc., 
R. Co., lis Iowa 148, 91 N.W. 1034. 

' Conadl. MiD. Co. •. Bateman, 176 Fed. 57 (CCA.) ; Labatt, M. ft S., mni. 
271, oaaea dted. 

' Ft. Wayne, etc., TraotioD Co. t, Roudebiuh, 173 Ind. 57, B8 N.E. 676. 

« Knialey b. Pratt, 148 N.Y. 377, 42 N.E. 988. 

' GagnoQ *. Maohine Co., 174 Fed. 477 ; George v. Railirar Co., 226 Mo. SM; 
12fi S.W. 196 ; tee al» Hough v. Texas ft P. R. Co., 100 U.S. 218, 2fi L. Ed. 612 ; 
George i. Claik, 8S Fed. 608, 39 CCA. 374. 
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risks which may be obviated by the eierciae of reasonable care 
oa the master's part. Iq other words, the abnormal, unusual, 
or extraordinary risks which the servant does not assume aa 
beiog incident to the work undertaken by him are those which 
would not have existed if the master had fulfilled his contractual 
duties." '■ It is doubtless too much to say, in view of the rather 
numerous exceptions to the rule, that the employee never as- 
sumes such risks, though obviously the whole doctrine of the 
liabihty of the employer for injuries to his employees turns on 
the point involved. 

The question of the employee's knowledge and understandii^ 
is in general controlling in the matter of ordinary risks, and, 
where the exception is allowed, in the matter of extraordinary 
risks as well. The knowledge may be either actual or imputed. 
A workman of mature years and ordinary intelligence, offering 
himself for employment, is presumed to know and appreciate 
the conditions, and to assume the risks ordinarily incident to 
tiie service and to have notice of all risks which, to one of hia 
experience and capacity, are, or ought to be, open and obvious. 
He does not assume risks arising from conditions of which he was 
actually and excusably ignorant; nor is he required to use more 
than ordinary care to discover existing conditions.* 

The courts have somethues defined ordinary risks aa those 
that pertain to the employment after the employer has dis- 
charged his duty as to safe place, appliances, etc., and which 
ordinary care on his part cannot guard against. Under another 
conception the word "ordinary" is held to be construed in its 
usual sense. This may be taken to mean either that the risk is 

< Lsbatt, M. A S., sees. 3, 270. 

' AUea V. Boaton 4 M. R. Co., 69 N.H. 271. 38 Atl. 978 ; Comben i. Bdlevflle 
Btone Co., 59 N.J.L. 226, 36 Atl. 473. 
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BO obviously a normal incident of the employment that an in- 
telligent observer would recognize it as such, and the dangers 
arimng therefrom as constantly possible ; or it may imply that 
the employment unavoidably and of necessity involves the 
risks, which is much the same as holding that the master's care 
cannot obviate them. 

These risks are such as arise from the negligence of fellow 
servants, unless the employer was n^^gent in employiog in- 
competent workmen; or from the nature of the instrumen- 
talities used; or from the conditions, whether permanent or 
temporary, of the conduct and nature of the business. 

Bisks which may be obviated by the exercise of reasonable 
care on the part of the employer are classed as extraordinary, 
and these the employee is held not to have assumed without a 
knowledge and comprehension of the dangers arising from the 
employer's negligence. If the dangers are patent or are brought 
to the knowledge of an employee, his entering upon or remtuning 
in service is construed as a waiver of any claim against the em- 
ployer for resulting damages.' In the first case he will be held 
to have made bis contract m the light of existing conditions ; 
and as to risks arising during employment, it has been said that 
if a servant continues to use an appliance which he knows to be 
dai^rous, he does so at his own risk and not at that of his em- 
ployer.* It must appear, however, that the risk was actually 
appreciated. While a fuliue to notify the employer of dis- 
covered or known risks is construed as indicating the employee's 
willingness to continue to work while they exist, the risk is not 
thrown upon the employer by a mere notification not replied to 

' TutUe P. Detroit, G, H. ft M. By., 122 U.S. 189. 7 Bup. Ct. 1166. 
■ WaahinxtoD A: O. R. Co. *. MoDade, ISS U.S. Sfil, 10 Sup. Ct. 1044. 
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by his promiae to repair.* If the alternative of contiuulog to 
work with the defective appliance or of leaving the employment 
is offered, and the employee continues to work, he will be held 
to have assumed the risk.' A promise to repair can be relied 
upon only for a reasonable time, after which the risk will be 
upon the employee. 

SBcnoN 73. Contracts and Rvlea aemding Liability. — To what 
extent the defense of assumption of risks may be carried is a 
question for the courts, and efforts on the part of the employer to 
make bis workmen insurers of their own safety by the adoption 
of rules or the requirement of contracts relea^ng the employer 
from liability will in general be discountenanced. Thus it has 
been held that a rule which required an employee not to stt^npt 
to use appliances unless he knew that they were in a proper 
condition imposed upon the servant one of the duties of the 
master, %.e., that of seeing that the implements furnished are in 
a reasonably safe state of rep^r; and such rule was declared 
void.* Nor can an employer by his rules shift to the em- 
ployee the responsibility placed upon himself by a statute.* A 
stipulation exempting a railroad company from liability for 
injuries caused to its employees by its negligence is void as 
against public policy.* A contract executed subsequent to the 

> East Tennessee, V. t. O. R. Co. «. DuSdd, 12 Lea 63, i7 Am. Rep. 310. 
< Leary «. Boston A A. B. Co., 130 Maw. BSO, 2 N.E. 116. But •«« Jewdl >. 
Bolt it Nut Co.. 231 Mo. 176, 132 S. W. 703. 

• Missouri, K. <t T. R. Co. v. Wood. 35 8.W. 879 (Tei. Civ. App.). 

• CoBBol. Coal Co. B. Lundak, 198 ni. 694, 83 N.E. 107S, 

•Lake Shore *M. 3. R. Co. t. Spanglec, 44 Ohio St. 471,8 N.E. M7; Littto 
Rock,etc., R. Co. >. EubaiikB,48Ark. 460,3B.W. SOS; Richmond A D. E. Co. v. 
Joues, 92 AIb. 218, 9 So. 276 ; Stone's Adm'r. t. Union P. R. Co., 32 Utah 185, 89 
Pae, 716 ; Johnson v. Charleston A B. R. Co., 66 S.C. 162, 32 S.E. 2 ; Roeaner v. 
0, 8 Fed. 782. 



byGooglc 



LIABILITT OF EMPLOYERS FOR INJURIES 145 

employee's entrance on service, relievii^ the employer of liabil- 
ity, has been held void for want of consideration.* In another 
case, in a lower court of the same state as the above, a contract 
of like import, though based on sufficient consideration, was 
declared void as against public policy.* As was said in the 
Roesner case, if there was no negligence, there was no need of a 
contract to exempt the defendant from liability ; if he was neg- 
ligent, the contract would be of no avail. 

It has been held that an employer could not relieve himself 
by contract of a hability imposed by statute, although the 
statute ifaelf made no reference to such contracts.* An implied 
waiver of the benefits of a statute which requires frogs on a 
railroad to be blocked or dangerous machinery to be guarded, 
baaed on continuance in service with knowledge that the law 
has not been complied with, has been held not to be valid as a 
defense in an action for injuries resulting from the employer's 
failure to comply with the statute.* There is, however, a strong 
list of cases on the other side.* In Georgia * and Pennsylvania,' 
express contracts limiting or denying the employee's right of 
action have been upheld. In the former state a later statute 
declares such contracts void in so far as they affect any liability 

' PuHy V. Rome, etc., R. Ck>., 126 N.Y. 209, 26 N.E. 285. 

■ Runt «. Herrins, 49 N.Y. St. 126, 21 N.Y. Supp. 244. 

■ Kansas P. R. Co. «. Peavay, 29 Kaiia. 169. 44 Am. R«p. 630 : Tarbdl n. 
Rutland H. Co., 73 Vt. 347, 61 Atl. 6. 

'NuranoTe >. Clevdand, eto., R. Co., 96 Fed. 296, 37, CCA. 499; 
Davia Coal Co. i. Polluid, 158 Ind. 607, 62 N.E. 492 ; Western Furniture it 
Mfg. Co. >. Bloom, 76 Eana. 127, 90 Fao. 821. 

• Denver & R. O. R. Co. «. Gannon, 40 Colo. 196. 90 Paa. S63 ; Bt. Louis 
Cordaee Co. t. MiUer, 126 Fed. 496 ; O'Moley v. South Boston Qas Liaht Co.; 
16S Mass. 13S, 32 N.E. 1119. 

• Western ic A. R. Co. «. Biahop, 50 Qa. 466. 
' Mitobell D. Pa. R. Co., 1 Am. Law Rec 717. 
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fixed by statute. Similar or more gener^ statutes extat in a 
majority of the states, and such a provision is incorporated in 
the federal liability law of 1908. These laws have received 
countenance in a number of cases.* In the Indiana and Iowa 
cases cited, it was necessary to decide on the constitutionality 
of this particular provision of the state statutes. In the Mum- 
ford case the clause prohibitit^E contracts limiting liability was 
held applicable to a proviuon in a contract of employment limit- 
ing the time within which actions to recover damages for injuries 
might be brought, the proviaon being condemned as contrary 
to taw. In the Quiim case it was held that the statute was 
not contravened by an i^reement in the contract of employ- 
ment by which the employee undertook to make a careful ex- 
amination of the place of work so that he might understand its 
dangers. 

Section 74. Relief Benejiis. — Where the feature of relief 
benefits exists, a new factor is introduced, and, apart from stat- 
utes declaring a contrary doctrine, the' rulings of the courts are 
quite uniform in favor of the contract. It is generally provided 
that the acceptance of benefits by the injured employee shall 
operate as a wfuver of his right of action at law against hie em- 
ployer, and that if action is brought and is compromised or 
carried to judgment, no clum shall lie t^funst the fund. Such 
funds are usually maintwned jointly by employers and em- 
ployees, though the ejq)eiise is not necessarily equally shared. 

> Quinn v. New York, etc., R. Co., 176 Maaa. ISO, 95 N.E. 801 ; Pierce ■. Yul 
Diuen, 78 Fed. 603 ; Miimeapolu A St. L. R. Co. *. Herriok, 127 U.B. 210, 8 Sup. 
Ct. 1176; Pittabuix. etc., B. Co. *. Moatioaery, 1S2 Ind. 1, 40 N.E. 582; 
Powell >. Sherwood, 162 Mo. 605, 63 S.W. 485 ; Mumford i. Chicago, etc., R. Co., 
126 lows 686, 104 N.W. 1135 ; Kuum P. R. Co. v. Pesvey, mpra. Ftr eonira, 
•M Shaver v. Peiiii«ylvaiiia Co., 71 Fed. 031. 
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An agreement to accept beneGta, the acceptance to operate as 
a waiver of the right of action, is not regarded as contrary to 
public poUcy, inasmuch as it is not the making of the E^^reement 
prior to the injury, which would not in itself be effective, but 
the acceptance of benefits after the receipt of the injury, that 
bars the action.' The contract merely requires the employee 
to make his election whether to apply to the relief department 
or to sue.* But if there is lack of mutuaUty, or the defendant 
company fails to show that it assumes a fair proportion of the 
burden of paying the benefits, even the acceptance of such bene- 
fits will not bar a suit for damages.' Nor will a partial payment 
of the ^reed benefits avail as a bar to the action.* The state 
has the right to promote the welfare and safety of those within 
its jurisdiction by requiring all corporations and persons to be 
responsible for their negligence to the full measure of the loss 
caused thereby, a contract to the contrary notwithstanding.* 
A contract that purports to bind the members of the relief de- 
partment by the decision of an "advisory committee," making 
Buch decision final and decisive, is void, as it imdertakes to defeat 
the constitutional right of appeal to the courts for the redress of 
wrong.' 

The ^reement that claims on the benefit fund are forfeited 
by suit in which judgment is procured or a compromise is made 

' Johnson t. Philadelphia, etc., R. Co., 193 Fa. St. 134. 29 Atl. 854 ; Frank >. 
Newport Min. Co., 148 Mich. 637, 112 N.W. 604. 

> OweoB *. Baltimore A O. R. Co., 3S Fad. 716 ; Leas v. Pennsylvania Co., 10 
Ind. App. 47, 37 N.E. 423. 

• Chicago, B. 4. Q. R, Co. ». MUier, 76 Fed. 439 (CCA.) ; Atlantic C L. R. 
Co. *. Beailey, 64 Fla. 311, 46 So. 761. 

« PennsyWania Co. d. Chapman. 220 lU. 428, 77 N.E. 248. 

• Chicago, M. & St. P. R. Co. t. Solan. 169 0.8. 133, 18 Bup. Ct. 289. 

• Baltimore, etc., R. Co. >. Standard, fiO Ohio St. 224, 46 N.B. 677. 
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was h«ld valid ia an Iowa case ; * but the supreme court of New 
Jersey ruled that "the judgment intended is one by which the 
claimant recovers some compensation for the loss alleged," and 
granted a new trial in a suit to recover the benefit where a suit 
for damages at law had recovered nothing.* Double recovery 
will not generaUy be allowed, the provision of such contracts that 
the prosecution of a suit bars the claim to the fund fixing the 
status of the claimant thereunder.* This question has been 
made the subject of legislation, however, and a statute providing 
that the acceptance of insurance, relief, or benefits from an as- 
sociation of the nature under consideration shall not be a bar to 
an action to damt^s * has been held constitutional,' and the 
fact cannot be ignored that in accepting such benefits the em- 
ployee feels that he is only taking that to which he is entitled 
by reason of his contributions to the fund without being re- 
quired to forfeit his right to recover damages at law ; and it is 
within the power of the le^slature to declare that the payment 
of such benefits shall not operate to dischaige an employer from 
liability for his negligence and shift the burden which the state 
has declared he should be compelled to bear.* A statute of 
South Carolina goes a step farther, and requires railroad com- 
panies to pay the agreed benefit on the death of an employee 
from accident, with the provision that the acceptance of such 
benefit shall not be a bar to action.^ This statute has been de- 

,< Donald v. ChiMffo, eta., R. Co. 93 Iowa 2S4, 61 N.W. 97t. 

> O'Reill}' «. PemuyliranU Co., 69 N.J.L. 119, M Atl. 333. 

■ Baltimore A O. R. Co. t. Ray, 30 Ind. App. 430, 73 N.E. 942. 
« Iowa, Code, see. 2071. 

> MoGuire v. Chicaso. etc., R. Co., 131 Iowa 340, 108 N.W. 902 ; Chioaco, etc, 
R. Co. p. MoOnire, 219 U.S. 649, 31 Sup. Ot. 259. 

• CliioBiio, etc, R. Co. ». MeOulre, tapra. ' Acte 1903, No.'48. 
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clared valid,* but it was held that an employee recovering 
damages as full compensation for injuries could not afterwards 
disregard his relinquishment of his interest in the benefit fund 
and seek to secure such inters in an action at law. In such a 
case the statute was held not to apply, and the agreement made 
by the employee was held to control. 

The federal liability laws of 1906* and 1908' contfun pro- 
visions forbidding contracts of waiver, but coatributione made 
by employers to benefit or relief societies may be set oS against 
any judgment for- damages secured by an injured employee. 
This provision of the act of 1906 was held to be valid and to 
l^ve au injured employee a right to sue for dami^es in spite of 
the fact that he had received benefits from a society of which he 
was a member, one of the conditions being that the receipt of 
such benefits should bar his right to sue,* 

While express messengers may at common law wuve their 
right of action for damages in case of injury against both thm 
employer and the transporting railway company, such a contract 
has beeai held to be void as against the railroad company under 
the Iowa statute above mentioned.' 

Suction 76. Contributory Negligence. — When a risk involves 
such a degree of danger that a prudent man would not assume 
it, the defense to an action by an injured employee is not that 
the plaintiff by his contract assumed the risk, but that he was, 
by his conduct, guilty of contributory negligence. In practice, 

I StuiiJBg V. Atlantic C.L.B. Co.. SO B.C. 167, eo S.E. 939. 
•Act* 1906-1906, oh. 3073, 34 Stat. 232. 
« Acta 1907-1908, oh. 149, 36 Stat. 66. 

t Ooldenstoin v. B^timoTe A O. R. Co., 37 Wash. L. Il«p. 2 ; Pottei *. Same 
37 Wash. L. Il«p. 466. 

* O'Brian «. Chioago N. W. R. Co., 116 Fed. S02. 
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the line is not clearly drawn between the two defenses, nor is it 
always easy to do so, inasmuch as the facts in a given case may 
support either defense. The principles are distinct, however, 
as assumption of risk is an implied or actual f^reement, entered 
into before the happening of the accident, to waive compensa- 
tion from the employer for injuries resulting therefrom ; or, it 
is an incident of the contract, read into it by the fixed rules of 
law. If, however, there has been contributory negligence, 
there is no reference to either contract or status to determine 
rights, but only to the conduct of the employee. If under all 
the attendant circumstances he fell short of reasonable and 
ordinary care, the defense of contributory negligence will lie 
t^ainst him. 

The rule is announced by Cooley as follows : " If the plaintiff 
or party injured, by the exercise of ordinary care under the 
circumstances, might have avoided the consequences of the 
defendant's negUgence, but did not, the case is one of mutual 
fault, aud the law will neither cast all the consequences upon 
the defendant, nor will it attempt any apportionment thereof." 

The negligence of an employee will not be a bar to his action 
unless it is the actual and proximate cause of his injury. Con- 
duct merely fumishii^ the occasion or condition of the injury 
does not amount to negligence.* Even if the employee was 
guilty of negligence which may have contributed to the accident, 
yet if the employer by the exercise of ordinary care and diligence 
could have avoided its occurrence, the antecedent negligence 
of the employee has been held not to destroy his right of action. 
Still less will the ne^gence of the servant operate as a defense 
where it is followed by willful or wanton negligence on the part 
1 Smithwiek v. BUI A U. Co., 69 Conn. 261, 21 AQ. 924. 



byGooglc 



LIABILITY OP EMPLOYERS FOR mjURXES 151 

of the master. Where injuries result in death, the right of the 
personal representative to sue, which does not exist under the 
common law, but is now given by statute in most states, is 
subject to the same limitations as would have been the right of 
the injured person if he had survived. 

Section 76, What Negligence bora Recovery. — What does 
and what does not constitute such negligence as to be a bar to 
an employee's claim for damages have not been consistently 
ruled upon by the courts. The test varies according to circum- 
stances, the rule being that the servant must conduct himself as 
a prudent person would in a like position. 

A servant engaging in work for which he is not qualified by 
previous experience, and incurring injury, is held to have been 
neghgent. 

So also if the precautions appropriate to dangerous situations 
are omitted, or if an unnecessarily dangerous method of doing 
work is chosen where the employee has the power of choice, or 
if he assumes or remains in a position of unnecessary danger, 
he will be held to be guilty of contributing to his own injury. 

The use of defective or otherwise unsuitable instrumentali- 
ties may be neghgent, though if a showing of due care in the 
circumstances is made, and the dai^er was not great and ob- 
vious, an action for damages may be maintained. 

Violation of orders or of specific valid rules of which the em- 
ployee has notice, and the neglect of warnings with reference to 
any of the acts named above will usually be held to imply neg- 
Ugence as a matter of law.* 

The general rule that the employee loses his right to a re- 
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covery by remaining at work after the discovery of unsafe 
conditions predicateB a duty to leave ttie service in due time to 
escape the threatened dangers. How far he may omit this 
duty and still have recourse to his employer for compensation 
for injuries cannot be absolutely determined in any general 
sense, but it is allowable for the employee to remain a reason- 
able time, and especially if his immediate departure would 
jeopardise the safety of the public or the interests of hia em- 
ployers.' 

Sbction 77. ComparaUve Negligence. — A doctrine of com- 
parative negligence, according to which the courts attempt to 
apportion the fault, and, if the preponderance of negligence 
seems to be chargeable to the employer, to award damages in a 
corresponding amount, has received some countenance at com- 
njon law,* although in later cases in the same courts the doctrine 
has been repudiated, and a negligent employee is now barred 
from recovery unless it appears that his employer was guilty 
of willful neghgence in connection with the occasion of the in- 
jury.' The doctrine was seemingly approximated in a recent 
case in which the court awarded dam^es to a plaintiff whose 
"negligence was slight in comparison to that of the defendant," 
that of the latter beii^ held to be the proximate cause of the 
accident.* This case did not properly present the doctrine of 
comparative negligence, however, but rather that of "the last 

ilrrine*. Flint ft P. M. R. Co., 89 Mich. 416,S0 N. W. 1008; Pemuylvaiiia 
Co. •. Roner, 89 Ind. 4C3, 46 Am. Rep. 473 ; HouBton A T. C. R. Co. v. Bumet. 
49 Taxaa dv. App. 244, 108 S.W. 404 ; Mu]4tu)d St«el Co. «. M&rney, 88 Md. 
482, 42 Atl. SO. 

■ Chioftso A A. R. Co. *. Joluiaon, 116 lU. 206, 4 N.E. 381 ; Wiohite ft W. K. Co. 
». Davis, 37 Kana. 743, 16 Foo. 78. 

■ Chioaco ft A. R. Co. v. Myen, 9S HI. App. 678. 

< Dobyiuf. Yuoo ft M. V. R. Co., IID Lk 72, 43 So. S34. 
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clear chance," according to which the party who last has a clear 
opportunity of avoiding an accident is considered responBible 
for it, notwithstanding the negligence of the other party. 

Apart from statutory enactment, therefore, the doctrine of 
comparative n^ligence cannot be sfud to have a foothold in 
American jurisprudence at the present time. The Federal 
employers' liability law of 1908' and recent laws in several 
states* incorporate it in their provisions, the former by declaring 
contributory negligence not to be a bar to recovery, but that 
danu^es shall be diminished in proportion to the amount of the 
employee's negligence, the latter by the use of expresaons that 
direct a measuring or comparison of the degree of n^gence 
with which the two parties are chargeable, and a proportionate 
sward of dam^es. This will doubtless ^ve rise to some difB- 
culties in the matter of administration, but it is clearly a more 
humane rule than that which reheves the employer from the 
consequences of anything short of willful negl^ence in cases 
where the employee's negligence in any degree contributed to 
luB iojuty, and such legislation has been declared constitutional.* 

SscTiON 78. The FdUne-senarU Rule. — The remaining 
defense to an employee's action for damages is what is known as 
the "fellow-servant" rule, or the doctrine of common employ- 
ment. According to this, where the employer has discharged 
his duties as to a safe place, safe and suitable appliances, com- 
petent fellow-servants, etc., he is not liable to an employee for 
the acts or negligence of any mere fellow-servant or co-employee, 

>85Stat.eb.U0. 

»Nebr.,Aots 1907,oli.48; Not.. Acts 1907, oh.2U; N. D»k., Acts 1907, 
di.203; S. Dak., Aota 1007, oh. 219 ; Wis., Acta 1907, oh. 264. 

* Mumni P. R. Co. «. CuUe, 172 Fed. 841 (C.C^) ; Eney *. Chioago, etc.. 
B. Co., 13S Wli. 216, 119 N.W. 300. 
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provided such co-employee does not represent the employer. 
Or, as it has been otherwise stated, "A master ia not bound to 
indemnify one servant for injuries caused by the negligence of 
another servant in the same common employment as himself, 
imless the negligent servant was the master's representative." 
If, however, the n^ligence of a coservant concurs with the 
negligence of an employer in causing the injury, the injured 
employee not contributing thereto, the employer will be U^le 
in dam^es. 

The well-known diversity, not to say confudon and contra- 
dictoriness of the rulings of the courts as to the application of 
this rule arises from the lack of precise and generally accepted 
definitions of the idea of common employment and of represen- 
tation of the master. The relations of this doctrine to the other 
elements which determine the employer's liability are such that 
practically all that has been said with reference to the duties of 
the employer and the assumption of risks by the employee must 
be read in the light of the rulings of the jurisdictional couriis on 
the subject, although the principles involved are held to be those 
of general law. In an opinion on a fellow-servant case which 
was before the Supreme Court of the United States a few years 
ti%o it was said that "there is perhaps no one matter upon which 
there are more conflicting and irreconcilable decisions in the 
various courts of the land than the one as to what is the test of 
common service, such as to relieve the master from liability for 
the injury of one servant through the negligence of another.'" 
Not only do tiie courts of the various states differ, but in the 
individual states are found fluctuations of opinion from time to 

1 Baltimore ft O. R. v. Baush, 149 U.S. 368, 13 Sup. Ct. 914 ; Northern 
P. K. Co. tP. Dixon, 194 U.S. 338, 24 Sup. Ct. 883. 
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time, and the acceptaDce of new standards, with departures 
from former poeitioDS, bo that it is important to know the date 
of an adjudication in order to detennine the present construc- 
tion in the state. In the Supreme Court itself we find a deci- 
sion of 1884 strongly modified in 1893 and practically reversed 
in 1899.» 

The attempt has been made in a number of states to fix by 
statute the relations of employees to one another, and to deter- 
mine the liabihty of the employer for their acts or negligence ; 
and this would appear to be the only practical method of at- 
tempting a solution of the problem as it exists to-day. It must 
be confessed, however, that even where statutes of different 
fitatea are closely similar if not identical in phraseology, the 
effect of local interpretations is apparent in the varying con- 
structions adopted. 

The common law rule was enounced in England and America 
at about the same time, apparently independently, and to 
practically the same effect. Subsequent developments have 
been more favorable to the employee in this country than in 
England, however, some states having apparently lost sight of 
the foundations of the rule. 

The reasons offered by the courts for the rule have been vari- 
ous, one being found in the view that the master's responsibility 
is at an end when he has used ordinary care to employ com- 
petent servants. It is held that the employee assumes the riek 
of the pos^ble negligence of a co-employee as one of the inci- 
dents of the employment.* In another opinion of our Supreme 

>CT. Chicago. M. ft St. P. R. Ck». ». Ro«, 112 U.S. 377, 6 Sup. Ct. 184; 
Baltimore A O. R. Co. >. Baugb, mpra; and New En^and R. Co. •- Coiaay, 176 
TI.S. 323, 20 Sup. Ct. S5. 

' Hough *. Teiai tc P. R. Co., 100 U.S. 213. 26 L. Ed. 612. 
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Court it was said that the obvious reason for exempting the 
employer from liability is that the employee has or is supposed 
to have such risks in contemplation when he engines in the ser- 
vice, and hia compensation is arranged accordingly, so that he 
cannot iu reason complain if he suffers from a risk which he has 
voluntarily assumed, and for the assumption of which he is 
pud.^ Another reason is found in alleged grounds of public 
policy, as tending to make the employees more watchful over 
their own conduct and that of their fellows, thus benefiting em-, 
ployera, employees, and the public alike by the greater care 
with which they perform their duties.* In close connection 
herewith is the claim that any marked enlargement of Uability 
to capital would lead to the withdrawal of capital from indus- 
trial enterprise, thus reducing the opportunities of employment 
and inflicting dam^e upon the whole conmiunity.* 

Each of these reasons has been the subject of adverse criticisn, 
and no one of them seems to ^ve a satisfactory ground for ex- 
cepting employees from the benefits of the doctrine of respon- 
deat superior, or for compelling the employee to bear the burden 
of "pure accidents" which occur in the prosecution of under- 
takings, the advantages of which are to be reaped by the em- 
ployer. The last two reasons mentioned above have perhaps 
been most frcQuently relied on as supporting the customary 
rule, though no such results as are therein indicated have fol- 
lowed the adoption of statutes greatly enlai^ng the rights of 
employees to recover for injuries followii^ upon industrial 
accidents. 

I Cldoaso, M. ft St. F. R. Co. v. Rote, tupra. 
• Chioaco, M. ft St. P. R. Co. «. Rom, supra. 
« New Flttsbuisli Coal & C. Co. >. Petenon, 136 Ind. 308, 85 N.B. 7. 
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The chief points Tequiring determination in utjr action in- 
volving the principles under consideration are tboee of common 
employment and of representative capacity. If it appears that 
the iitjuries complained of are the result of the ne^gence of a 
co-employee, the only hope of the plaintiff lies in shoving that 
the negligent person was a vice-principal, representing the 
master at the time, and bo devolving upon him a liability tor 
the aote or omissions charged. 

SscnoN 79. Common EmpU^pnent. — The first question, 
then, to be considered is what constitutes common employment. 
It was said in a leading case that, "prima facie, all who ent«r 
into the employ of a single master are engaged in a conmion 
service, and are fellow-servanta," ' but this broad statement 
will not answer as a concIu«ve test. Not only employment by 
a common master, but also engagement in the performance 
of duties that may reasonably be said to tend to the accomplish- 
ment of the same end is necessary to meet general acceptance 
by the courte ; nor is it a sufiScient answer to say that all serve 
the profit or convenience of a common employer. Where an- 
other servant than the plaintiff, employed for a purpose entirely 
different from his duties, has negligently caused the injury com- 
plfuned of, it may well be said that they are not fellow-servante. 
But even with this qualification the statement is not definite 
«iougfa to be of much use in determining particular cases, and 
the expressions used by judges in passing on the question of 
conmion employment throw little light on the subject. "En- 
gaged in the same general buBiness," " the same general under- 
taking," or "in promoting one conmion object" are frequent 
modes of expresaon, thoi^ in otiier cases the somewhat more 
> Baltimors A O. B. «. Bsugh, 149 U.S. 368, 13 Sup. Ct. D14. 
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restricted phrases, "services having an immediate commoa 
object," or "working in the same place to subserve the same 
interestB," are used. The question involves both law and facte, 
but where the latter are undisputed, the decision becomes umply 
a matter of law, and the trial jury will not pass upon it. 

Section 80. Contemplated Risks. — A theory that has been 
adopted in many cases is that the service is common if the Di- 
ligence of the delinquent servant was, in a fair and reasonable 
sense, one of the risks contemplated by the injured employee in 
undertakii^ or continuii^ in his employment.* This is a refer- 
ence of the case to the doctrine of aasmned risks previously 
discussed, and involves the principles of knowlei^, actual or 
presumptive. By this theory the relation of the duties of the 
injured and the negligent employees becomes the criterion, to- 
gether with the question of the probability of the negligence of 
the one affecting the safety of the other. An injured employee's 
action will not be barred as matter of law by the single fact of 
service of a common master where the probabilities of injurious 
consequences from the delinquent servant's negligence were too 
remote to be reasonably foreseen ; * since the fellow-service rule 
"should be confined to those servants whose duties brii^ them 
into such juxtaposition that one woidd be enabled to observe the 
negligence of his fellows." ' This has also been termed the 
association theory, and the supreme court of Kentucky in a 
recent case declared it to be the doctrine of that state, as against 
the departmental theory.* Yet, inasmuch as the question is 
not one simply of locality, but of likelihood of connected con- 

I Chicago. M. & St. P. E. Co. ■. Ross, 112 U.S. 377, S Sup. Ct. 184. 
< Northern P. B. Co. t. Hambly, 154 U.S. 349, 14 Sup. Ct. 1S4. 
• St. Louis, A. A T. R. Co. ». Welch, 72 Tei. 298, 10 8.W. 639. 
4 LouisviUe R. Co. >. Hibbitt. 139 Ky. 43, 130 S.W. 319. 
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sequences, mere remoteness is not sufficient to n^ative the ides 
of coeervice where the other elements are present, though at 
what point the line shall be drawn is often difficult to determine. 
It was said in a recent case that the assumption of risks is as 
broad as the employee's reasou^le anticipation of danger.^ 

Section 81. Departmental Dodrine. — A second theory, 
based on a different test from that of contemplated risk, is natu- 
rally su^ested by the considerations indicated above. In the 
application of this theory the classification turns on the relation 
of employees in different departments of the employer's estab- 
lishment or business, more or less segregated. In the courts 
in which it is adopted the general test is one of the dentity or 
divermty of the departments in which the plaintiff and the 
delinquent employee were at work. Since, however, no satis- 
factory definition of the term "department" has yet been fur- 
nished, the test may be more accurately etdd to be one of 
consociation of duties, i.e,, such a relation of the duties of the 
injured employee and those of the delinquent co-employee as that 
the former had a reasonable opportunity for protecting himself 
from injury by Ms own efforts. All courts wf'ld unite in ruling 
out the defense of co-employment in certain cl'ir^ses of cases, and 
there is a hopeless contrariety of views as to where this defense 
shall be allowed and where denied. Even in those states where 
the defense is most frequently based on what has been called 
the departmental doctrine, this test is not the only and final 
<Hie, as it is found that while departments may be distinct, those 
employed therem may be thrown into such contact that fellow- 
service cannot be denied, and vice vena. While, therefore, the 
two theories presented lead to real and wide differences of view, 
' Lukio p. Southen P. R. Co., 160 Fed. ISfi. 
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there is a class of coaes where they ai^roach, and the condu- 
Bioas reached therein may be referred indiffer^itly to the one 
reason or the other. 

Section 82. Representation </ the Employer. — No court 
goea so far as to assert without qualification that all employees 
of a common master, or even in the same department, are co- 
employees in such Benae as to relieve the master of respoo&ibility 
for the negligent acts of those who are his representatives, either 
permanently, or as to the matter in hand. But here again there 
ore as irreconcilable differences as any that have been noted, 
and it will be possible only to present the (Afferent views without 
attempt]]^ to summarize them or to bring them into harmony. 

There are in general two grounds on which adjudications are 
based : One, the mere superiority in rank of the negligent em- 
ployee and the other, the nature of the injurious act, i.e., 
whether or not it was one which was connected with the dis- 
charge of the Bo-called nondelegable duties of the employer, 
like other distinctions made in the applications of the fellow- 
servant rule, there are cases in which the decimon m^ht be 
reached by the u:: of either test, but in other cases the adoption 
of the one rule will be found to be decisive along lines not ca- 
pable of being reached by the other unless l^ giving a special 
meaning thereto. 

Section 83. Test i4 Rank. — The representative of the em- 
ployer is most frequently termed by the courts a vice-principal, 
though the actual functions of his employment and not the 
designation by which he is known while at work will be deter- 
minative in any case. This rule has been made to extend so far 
as to relieve the employer even when the injured employee in 
good ffuth regarded the negligent employee as his superior, not 
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knowing of the latter's disctiarge from that position.^ On the 
other haod, a coservaat intrusted temporarily with the duties 
of a vice-principal must be answered for by the employer no 
less than if he were permanently holdii^ the position. Repre- 
sentation, however, must be actual. In a majority of the juris- 
dictions of the UnioD the mere fact of superiority of rank is not 
sufficient to chaise the employer with liability for the n^gence 
of the superior servant, though the negligence compl^ned of 
may have been connected with the ^ving of orders,' Nor do 
these courts consider that the adding on of the power to hire and 
discharge is sufficient to convert a foreman of subordinate grade 
to the rank of vice-principal, as mere fear of discharge will not 
justify the aaaumption of undue risks.' And this is true even 
when there is power of control.* Thus it was said in a recent 
case that " a servant who sustuns an injury from the negligence 
of a superior agent, engaged in the same general business, can- 
not maintain an action agunst their common employer, althoi^h 
he was subject to the control of such superior agent, and could 
not guard against his negligence or its consequences." ' This 
rule is based on the theory that the contractii^ employee as- 
sumes the risk of hie superior's negligence as one of the ordinaiy 
risks of his employment, but is subject to the restrictions result- 
ing from the application of the doctrine of nondel^able duties. 
This principle does not, except in a few states, extend to 

> AUen ■. Goodwill. 92 Tenn. 385, 21 S.W. 760. 

lEimmer t. Weber, 161 N.Y. 417, 46 N.E. 860; MoLeaof. Blue Point 
O. M. Co., 61 Cal. 2S5. 

• AlMkft Treodwell Gold Min. Co. >. WheloD, IS8 U.S. S6, 18 Sup. Ct. 40. 

• Vitto ti. Keosan, 16 App. Div. 329, 44 N.Y. Supp. 1 ; Lehisb Valley Coal Ca 
V. Jonea, 86 Pa. 432 : ^ter MIg. Co. >. Otte. 157 Fed. 230 (C.C.A.). 

• EeeDui «. New York I^ B. 4 W. R. Co., 145 N.Y. 190, 30 N.E. 711. 
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actual Buperintendeats or managers of an employer's business ; 
nor is it vital that Bueh representative shall not be employed in 
part at actual labor, or that he shall receive a hi^er salary than 
his subordinates. No fixed rule is <^scoverable, but to render 
the employer liable the employee "must be more than a mere 
foreman to oversee a batch of hands and direct their work under 
the sijpervision of the master." * Or, as stated in another case 
"he must have general power and control over the business, and 
not mere authority over a oert^n class of work or a certain gang 
of men." * 

Section S4. (Superior (Servant Dodrine. — While such is the 
rule in the greater number of American jurisdictions, what is 
known as the "superior servant doctrine" has been adopted in 
a number of states.* The fonn of this rule varies in different 
states, or even in the same court ; and there is inconsistency in 
its application to different cases, resulting from an unwilling- 
ness on the part of some courts to carry it out to its logical con- 
clusions, and from an indefiniteness as to the point where it 
shall cease to control. It was characterized as a "discredited" 
doctrine in a recent case,* but it is not only recognized in a num- 
ber of jurisdictions as a rule of common law, but has moreover 
received statutory recognition.* 

The forms in which the doctrine is expressed vary, but all are 

> Dobbin ». Richmond A D. R. Co., 81 N.C. 4«, 31 Am. Rep, 512. 

> New Yoik, L. E. & W. R. Co. v. BeU, 112 Pa. 400. 4 Atl. 50. 

■ Consot. Coal Co. v. Wombacher, 134 lU. 57, 24 N.E. 627 ; Walker >. Gillett, 
S9 Kans. 214, 52 Fac. 442 ; Southern R. Co. v. Barr, 21 Ky. L. R. 1616, 55 S.W. 
000 (but «ee Gin., N. O. A T. P. H. Co. b. HiU'a Adni'r., 28 Ky. L. R. 630, 89 
S.W. 623) ; Faren i. SeUera, 39 La. Ann. 1011. 3 So. 363. 

* Lukic «. Southern F. R. Co., 160 Fed. 135. 

•Cal.,Aobl 1907. oh. 97; Ohio, Gen. Code, sec. 9016; S.C., Const., Art. 0, 
■w. 15. 
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to the effect that the employer is liable to an injured employee 
where his injuiy is caused by the exercise of the authority con- 
ferred by the employer on another employee. 

In one case * the following language was used : "Where the 
master appoints an agent with a superintending control over the 
work, and with power to employ and discharge hands and direct 
and contrd their movements in and about the work, the agent 
. . . stands in the place of the master." Various grounds are of- 
fered in support of this view, the most satisfactory one being 
that advanced in an early Ohio case,' in which the duty of super- 
vision and control was treated as nondelegable ; or, as stated 
in a Missouri case,* "the master, by appointing a foreman or 
other person to superintend the work, with power to direct the 
men under him how to do it, thereby devolves upon such person 
the performance of those duties personal to the master." 

Section 85. Status of Manager. — It has already been in- 
dicated that there are some states in which what may be called 
the "extreme view" of fellow-service is held, i.e., that even a 
general manager is a fellow-servant.* This may be called the 
Ei^lish as opposed to the American view, as it prevails where 
the rulings of the House of Lords are the precedent ; while in 
by far the greater number of the states of this country there is 
a recognition of an actual superintendent or general manager as 
the master's representative, for whose acts the master is account- 
able. While the cases involving the question of vice-principal- 

> StepheiiH p. Hannibal & St. J. R. Co., 80 Mo. 221. 

> Cleveland, C. A C. R. Co. v. Eeaiy, 3 Ohio St. 201. (See ftlso little Miami 
E. Co. 0. SteveuB, 20 Ohio 416.) 

' Miller t. MissouH P. R. Co., 109 Mo. 360, IB S.W. GS. 

• Curley v. Hoff, 62 N.J.L. 758, 42 Atl. 731 ; Mobile A M.R. Co. v. Smith. 59 
AU. 245 ; Meehan i. Spien Mlg. Co., 172 Mosa. 375, 52 N.E. 5IS ; Howd t . Uiaa. 
C. R. Co., 50 Mitt. ITS. 
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ship in this form naturally disclose for the most part ctmditions 
of what may be considered permanent relationship, the same 
rule has been held to apply to persons occupying the position 
only temporarily ; as, for instance, in the performance of specific 
undertakii^, after the completion of which the representative 
would assume his customary rank as co-employee with his tem- 
porary subordinates. Both the scope and the reason of the rule 
are in part indicated in the opinion given in a New York case,' 
in which it was held that where the "master withdraws from the 
management of the business, or the buoness is of such a nature 
that it is necessarily committed to agents, as in the case of 
ocM^rations, the master is liable for the ae^ects and omisEnons 
of duty of the one charged with the selection of the other ser- 
vants, in employing and selecting such servants, and in the 
general conduct of the buraness comnutted to his care." 

In some of the states in which the courts had favored the 
view that the fellow-servant rule extended even to employees 
in chai^ of work, l^;islstive enactments have intervened, pro- 
viding that for the exercise of superintendence intrusted to any 
employee by the employer the latter should be responsible.' 
■■ Section 86. Heads of Departments. — On principle, a court 
that recognizes the manager of an entu-e buranesa as the master's 
representative cannot well refuse similar recognition to persons 
in charge of single branches of an undertaking, as in laige in- 
dustrial undertakings the head of such a branch is completely 
in control of the men under him, and the management of its 
affairs is as fully in his bands as if it were an independent 

1 Malone t. Hatlwway, 64 N.Y. 6, 21 Am. Bep. 673. 

■Ala., Code, aecSSlO; Uaaa., Acta 1009, tih. 61*. tea. 12J; MtM., Coiut., aeo. 
193, Codo. MO. 406S. 
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business. Thus it has been held by the United States Supreme 
Court * that there is & "clear distinction to be made in their 
relation to their common principal, between servants of a cor- 
poration exercising no supervision over others ei^f^^ with 
them in the same employment, and agents of the corporatioa 
clothed with the control and management of a, distinct depart- 
ment in which their duty is entirely that of direction and super- 
intendence." The limits of the application of this principle 
are not clearly marked. The courts making most frequent use 
of it are the federal courts, and their position may be con- 
sidered as iairly presented in the statement that it is only in- 
dividuals who are in charge of separate branches and departments 
of service, and have entire and absolute control therein, that are 
properly to be considered, with respect to employees under them, 
as vice-principals. 

Section 87. Character of Act as Test. — In cases in which 
vice-principalship is conceded there is yet a possible distinction 
as to the kind of acts for which the employer will be held re- 
sponsible. In the first place it must obviously be a negligent 
act ; and, secondly, it must be within the scope of the gent's 
authority and be connected with the proper business of his em- 
ployment. Besides these points, as to which it is only necessary 
to establish the facts in order to determine their status, the 
question of the official or nonofficial quality of the acts con- 
sidered may be raised. 

In accordance with this view, a doctrine of dual capacity has 
been developed, according to which some acts of the employer's 
representative may be taken as those of a mere servant and 
not of such a nature as to make the employer responsible for 

> CUoHO> M. ft St. P. R. Co. •. Bom, 112 U.S. 377, & Sup. Ct 1S4. 
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n^ligence therein.* Id the courts adopting this 'doctrine, the 
negligent performance of the so-called "nondelegable" duties by 
one who is, by virtue of his rank, conceded to be a vice-principal 
casts a burden on the employer, while the same person may, a^ 
a coservant, perform an act of manual labor n^ligently, and 
to the injury of a fellow-workman, without devolvii^ any li- 
ability therefor upon the employer. This doctrine also has 
received statutory recognition.' 

On the other hand are to be ranged those courts which do not 
consider that the character of a vice-principal shifts with the 
nature of his acts, holding that the master is liable for the neg- 
ligence of his representative whether the negligent act was done 
by his own tiand or by another imder bis orders.* Federal cases 
supporting this view may also be found.* In Missouri it was 
recently declared by the supreme court that the doctrine of 
dual capacity was fully established in that state,* and a number 
of cases were cited in support of that view, beginning with Har- 
per V. Indianapolis and St. Louis R. Co. (47 Mo. 567, 4 Am. 
Rep. 358). It was held in a later case, however,' that the neg- 
ligent performance by a section foreman of ordinary labor such 

< Reed v. Stockmeyer. 74 Fed. 186 (CCA.) ; Maaa r. Orieatal Priat Works, 
I1R.I.1S2; CrispiQ >. Babbitt. 81 N.Y. fil6. 37 Am. Rep. 621 : S(.Louia,A.A 
T. K. Co. B. Torrey, 58 Ark. 217, 24 S.W. 244, 

' Ata., Code. sec. 3910 ; Coon., G.S.. sec. 4702 ; Mass.. Aota 1909. ch. fil4, sea. 
127. 

■ ItliaoU C, R. Co. ». Josey's Adm'i., 22 Ky. L. H. 1796, 81 S.W. 703 ; Conacd. 
Eansaa City Smeltiag A Hef. Co. >. Peterson, 8 Kane. App. 316, 55 Pac. 673 ; 
Crystal Ice Co, v. Sherlock, 37 Nebr. 19, 55 N.W. 294 ; Purcelt i. Southern R. Co., 
119 N.C. 728, 26S.E. 161 ; Berea Stooe Co. v. Kraft, 31 Ohio St 287. 27 Am. Rep. 
610. 

' Au B. New York, etc., R. Co., 29 Fed. 72 ; Hardy ». Minneapolis, etc., R. Co., 
ae Fed. 657. 

■ Fogsrty r. St Louis Transfer Co., 180 Mo. 490, 79 S.W. 664. 
* Hutson >. Muaouri P. R. Co., 50 Mo. App. 300. 
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aa a coservftut would ei^age in, resultii^ in injury to a work- 
man in his gai^;, was the negligence of the employer: "There 
18 no just or logical distinction between the act of the vice- 
principal in n^Iigently ordering a servant to do an imprudent 
thii^ and in doing the same himself." ' In Texas also decisions 
in apparent conSict may be found, some ' denying the dual 
capacity theory, while a case of the same date * supports it. 
Examples of lack of harmony could be adduced from other 
states ; and, as appears from the citations given, the rulings of 
the federal courts are not uniform. 

A federal judge in a recent case* declared that the test of 
rank has been largely superseded in the federal courts by the 
test of the character of the act. "The question is always," 
said the jui^, "whether the negligence charged is the neglect 
of a primary and absolute duty of the master to the servant. 
If such be its character, no delegation of the performance of that 
duty to another, no matter how Inferior his rank may be in the 
master's service, can relieve the liability of the master for its 
n^lect ; " ' and the characterization of the superior servant 
doctrine as discredited indicates the same view.* 

Section 88. Tests not Mutually Exclusive. — It is not to be 
understood that the different tests of vice-principalship are 
mutually exclusive in any jurisdiction, or even in any case 
in which the question arises. The courts may approach the 

' 3oe further. Dayharsh v. Hannibal & St. J. H. Co., 103 Mo. 670, IS S.W. 6M, 
and Raaa >. Wabash W. R. Co.. 112 Mo. 45, 20 S.W. 472. 

•Sweenyv. Gulf, etc., R. Co., 84 Tei. 433, 19 S.W. 566: Texas & P. R. Co. *. 
Reed, 32 S.W. 118 (Tei. Civ, App.). 

• Gulf. C. & 3. F. R. Co. V. Schwabbe, 1 Tei. Civ. App. 673, 21 S.W. 706. 

• Peters v. Georse, 1S4 Fed. 634. 

• Lukio B. Southern P. R. Co., 160 Fed. 135. 
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question in either way, or, as frequently happens, expresaionB are 
used in a single case which refer some to one and some to the 
other method trf determining the point at issue. The general 
result of using the test of the character of the act may be said to 
be favorable to the employee, since under it "an act of the mas- 
ter" may be performed by an employee of whatever rank; 
thot^h obviously it favors the dual cf^Kwity theory, and tends 
in BO far to limit recovery for the acts of a superior. 

It is clear that the opportunity for litigation, in connection 
with the application of the test of the character of the act, lies 
not BO much in the acceptance or rejection of general principles, 
or of the doctrine of representation as such, for a determination 
of these points having been once made in a jurisdiction they may 
be said to be the local law ; rather, the numerous accumulated 
decisions bear munly on the question of the boundaries between 
the field covered by the doctrine of nondelegable duties and 
that covered by the fellow-servant doctrine, or, as otherwise 
expressed, between "the act of a master and the act of an em- 
ployee," boundaries which are, as has been said with good reason, 
"sometimes quite vague and shadowy." Thus it is established 
that one of the employer's duties is to use due care to fiunish 
and muntain a safe place to work, while a n^geat act on the 
part of an employee may at any moment render a place unsafe 
for his co-employees. When or at what point liability attaches 
is a question that comes before the courts to be determined on 
the merits of the particular facts, and, apart from precedents 
presenting a practical identity of conditions, the question may 
be fairly considered an open one. Certain general principles 
are, of course, settled in any case, but, after all, there 
renuuns an undetermined margin on the merits of which 
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the pluntifE grounds his undertaking for a recovery, hoping 
tiiat in hia particular case the scales will turn in his favor, so 
that instead of conclusive classifications being formed, it appears 
rather that the volume of Utigation relating to this department 
of the law of employers' llabiUty is steadily growing. 

SscTnoN 89. Modification of Employers' lAdbility by Staiute. — 
It appeals to be the consensus of lefpslative opinion that of all 
the weak pcunts in the American law of employers' liability, the 
(Hie that presents the most objectionable features is that repre- 
sented by the fellow-servant doctrine. At least it is to this 
phase that l^islatures have most frequently addressed them- 
selves, one, that of Colorado, having achieved the sole distanctton 
of completely abrogating the doctrine.' This statute was de- 
clared constitutional by the supreme court of the state,* the 
court ruling that the act renders the employer liable for damages 
resulting from injuries to an employee, caused by the negUgence 
of a co-employee, in the same manner and to the same extent a8 
if the n^genoe were that of the employer. The law does not 
affect the defenses of assumed risks or contributory negligence. 

liability laws patterned more or less closely after the British 
law of 1880 on this subject have been enacted in a number of 
jurisdictions.' These acts are frequently referred to as "fellow- 
servant laws," since their prindpal feature is the abrogation, 
as to the classes of employees enumerated and under the condi- 

1 Supp., SMii. Ifillt, 1611s. SeealKpp. I8«, 197,198. 

■ Vindio&toT Gonad. Min. Co. i. Fintbroolc, 36 Colo. 499. 66 Pac. 313. 

'AJa., Code, no. S910: Cal., Aoti 1B07, ch. 97; Colo., Supp. seoa. IGlla 
-ISlle; Idaho, Aeta 1900, p. 34; Ind., A.8., tea. 7083; Me., Aota 1909, ch. 
3S8; Man.. Aota 1909. ch. 514. seal. 127-134; Mieh., Aeta 1900, No. 104; 
N.J., Aota 1900, oh. 83; K.Y., Acta I9I0, eh. S62; Pa.. Aeta 1007, No. 820; 
P.B., E.S., aeoa. 822-331 ; and T«im. Aeta 1900 (extra aeanoo), eh. 10. 
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tions specified, of the defense of common employment.* The 
introductory provision as to defects in ways, etc., adds little or 
nothing to the common lav rule as followed in this country as 
to the duty of the employer as to safe places and appliances.* 
The same may be said of the provision relative to the reporting 
of facts by the employee, if cc^nizant thereof ; tboi^ aa most 
of the statutes make the employee's f ulure to report a bar to 
his recovery, if injured, while at common law such fulure was 
only an added reason why he coidd not, under such circum- 
stances, recover, it may be said that this provision places an 
employee who knows of the defect in a more unfavorable posi- 
tion than before, so far as the question of the assumption of 
risk is concerned. Nor do these laws much affect the defense 
of contributory negligence. They are chiefly effective in their 
determination of responsibility for the acts of superiors, and of 
designated classes of employees on railroads. As to superiors, 
it may be noted that different laws recognize both the superior 
servant * and dual capacity * doctrines. The California statute 
distinctly presents the departmental doctrine ; so that it is clear 
that even the enactment of statutes which clearly enlarge the 
employer's responsibility, as do these, do not secure uniformity, 
snce they are both differently phrased and differently con- 
strued. 

The rule that statutes in derogation of the common law will 
be strictly construed has generally been modified by the state 
courts in respect of the acts above discussed, in order that the 

'Coffee e. Ne* York, etc.. R. Co., 156 Mm. 21, 2SN.E. 1128. 

* Ryalli >. Mechanic*' Mills, 160 Mbw. 190, 22 N.B. 766. 

* Kuuu atr. M. i B. R. Co. ■. Burton, 97 Ala. 240, 12 So. 88. 

* GmMble >. RoseDberg, 178 N.Y. 147, 70 N.K 411. 
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manifest ends of the laws m&y be attained.* They in no way 
interfere with the common law rights of an injured employee, 
and be may, if he prefers, bring his action at common law instead 
of mider the statute. 

SB(?noN 90. Statutes Affecttnn Dengnated Employmenis. — A 
very considerable number of states have laws applying specifi- 
cally to the buMness of railroading, some of them applying to all 
employees, and some only to those engaged in the operation of 
the road. These laws range in effect from the slightest posdble 
deviation from the principles of the common law to a complete 
abrogation of the defense of fellow^ervice, and important 
changes in those of contributory negligence and of assumed 
risks. 

The constitutionality of laws relatit^ to railroads only has 
been repeatedly decided in their favor in the face of contentions 
that they are discriminatory, not affordii^ railroads equal pro- 
tection with other bumnesses, and that the laws deprive railroad 
companies of their property without due legal process, thus 
all^jng that such laws are in conflict with the fourteenth amend- 
ment of the Constitution of the United States. The Kansas 
statute abrogating the defense of fellow-service was attacked 
in the United States Supreme Court,* which declared the law 
valid, unng in part the following langua^, which shows the 
general grounds on which such laws are upheld : — 

"The greater part of all legislation is special, either in the 
objects sought to be ascertained by it, or in the extent of its 
application. Such legislation does not infringe upon the clause 
of the fourteenth amendment requirii^ equal protection of the 

> Mobile ft B. R. Co. «. Holbom, 84 Ala. 133, 4 So. 146. 

■ MiMouri P. R. Co. t. Mftokey, 127 0.S. 206, S Sup. Ct 1161. 
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laws, because it is special ia iia character. When le^slatioQ 
applies to particiUar bodies or associations, imposiag upon them 
additional liabilities, it is not open to the objection that it 
denies to them the equal protection of the laws, if all persons 
broi^t under its influence are treated alike under the same 
conditions. The hazardous character of the business of operat- 
ing a railway would seem to call for special legislation with 
respect to railroad corporations, havii^ for its object the pro- 
tection of their employees as well as the safety of the public. 
The business of other corporations is not subject to umilar 
dangers to their employees, and no objections, therefore, can be 
made to the legislation on the ground of its making an unjust 
discrimination. It meets a particular necessity, and all railroad 
companies are, without discrimination, made subject to the 
same liabilities." 

Special laws relatii^ to mine labor ' receive judicial support 
on the grounds set forth in the case just cited.* 

Sbction 91. Promise to Repair. — In cases where repairs 
are needed, and the fact is known to the servant, the risk in- 
volved in continuing in the service under the conditions of dis- 
rep^ maj' be shifted to the employer by his giving a promise 
to remedy the defective conditions, and the effect of the promise 
is the same whether it is made in response to a complaint by 
the servant or voluntarily.* The fact that a promise was made 
does not suffice to conclude the investigation, however, but 
serves only to introduce new facts for con^deration. The 

> Md., Acta 1002, oh. 412 ; Mo., Acta 1007, p. 261 ; lU., R.S., ch. 93 ; Ohio, 
Acta 1910, p. 62. 

■State fl. MiuUn, 38 8.W. 923 (Mo.) ; Wilinington Star Mis. Co. >. Fol- 
ton, 305 U.S. eo. 27 Qup. Ct. 412. 

• VirgmiB A N. C. Wheel Co. i. ChalUey, 08 Va. 62, 34 B.E. 976. 
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promise must be made by the employer or his representative, 
and must be the inducement for the employee's continuance in 
the ffltuation where the injury occurred.* 

Though the effect of such a promise is not entirely excluded 
from consideration in cases where it was given before the be- 
ginning of work, the doctrine applies chieffy to cases where it 
was made subsequent to auch be^nning. It is then held to 
rebut ftnr a reasonable length of time the presumption that the 
employee assumed the risk or that he was guilty of contributory 
negligence in remwning in a place of known danger, though it 
does not of itself entitle an injured employee to recovery.* 

Section 92. Direct Orders. — The fact that an employee was 
acting under direct orders at the time his injury was received is 
also influential in determining his right to recover where such 
order had been given.* The order must be given by the em- 
ployer or hie representative acting with due authority, though it 
may reach the employee through an intermediary ; it must also 
be the cause of the action which resulted in the injury and it 
must be of itself ne^igent under existii^ circumstances.* When 
these condititms are met, a presumption is nused in the em- 
ployee's favor, either that he was excusably ignorant of the 
risks to which his obedience exposed him or that his action was 
in some degree coerced, so that the employer's customary de- 
fenses of assumed risk and of contributory negligence are pro- 
portionately, though not absolutely, negatived. If the tadet 

' BodweU t. Mfg. Co., 70 HM. 390, 47 AU. 613. 

■ CouiugJI I. Bail. 145 Maw. 468, 14 N.E. £30 ; VirglDia & N.C. Wheel Co. *. 
Chalkley, cuppa. 

> Haley >. Case. 142 MaM. 316. 7 N. E. 877. 

'PattersoDv. PittabuiEftC. R.Co., 76Fa.380, 18Am. Il«i). 412; RlahmoDd 
A D. B. Co. >. Rudd, 88 Va. 048, 14 8,E. 361. 
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does not direct exposure to other than the ordinary, assumed 
risks, no negligence can be charged to the master in c<nmection 
therewith. Neither do the courts hold htm negligent where he 
was ignorant, actually and without fault, of the dangers to 
which a servant would be exposed by obedience. But where 
the employer knew of the danger and failed to warn the servant, 
and still more where the servant was both ignorant and incapa- 
ble, physically and mentally, of safely performing the work 
directed, the order will be held negligent and the employee will 
be entitled to recover for resulting injuries. 

Section 93. Aaaurances of Safety. — In conaection with a 
direct order, or in response to some complaint or inquiry of the 
employee, an employer may give assurances of the employee's 
safety. This may be in the form of a statement that the work 
does not involve danger or that the workman will be protected 
in its performance. Where such an assurance is given by an 
authorized person, and it is negligently given, so that the em- 
ployee is thereby induced to do work or to enter a place other 
than would probably have been the case apart from the assur- 
ance, the employee will not be, as a matter of law, chargeable 
with either an assumption of the risk or with contributory neg- 
ligence if injury results.' This rule is subject to the same quali- 
fications, on grounds of the actual knowlet^ie of the employee 
and his going into places of obvious danger, as have been set 
forth in other connections.* Yet, inasmuch as the law regards 
the employer's knowledge of the conditions of the employment 
as superior to that of the employee, it considers his assurance of 
safety, especially when accompanied by an order to proceed, to 

> LanoD V. Hagllo. 103 Minn. 257, 114 N,W. 958. 

■ Atluitiii C. L. R. Co. & Beuley, M Fla. 311, 46 So. 761. 
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be Bufficient warrant for' the employee to lay a»de his Bcruplee 
and to proceed with perhape less vigilance than he would have 
otherwise exercised. 

Section 94. Variation of Scope and Course of EmpJoyment. — 
The principles controlling the liability of the employer have 
been considered only in their application to cases where the in- 
jury was received by a servant er^aged in the duties for which 
he was specifically or impliedly hired. If the employee leaves 
his customary work voluntarily and goes where he has no right 
to be or undertakes to use machinery which it is not his business 
to use, he is no better than a trespasser to whom his master owes 
no duty.^ Acquiescence by the employer in the conduct of 
the employee may be construed, however, as extending the 
scope of employment to the new line of duties, carrying the 
corresponding mutual oblations. Where the act is for the 
employer's benefit it may be decided as a matter of fact that 
it was reasonably a part of the employee's duty, though in the 
absence of both command and acquiescence recovery would be, 
to say the least, doubtful. 

The case is different where there is a specific direction from 
the employer or other competent person ordering a temporary 
departure from the contractual lines of duty. The risks inci- 
dent to the new employment are in a sense extraordinary, as 
they are outside of the regular line of duty and were not as- 
sumed under the contract relative thereto. The elements neces- 
sary to a recovery in case of injury resultii^ from the under- 
taking of such work are : that the departure from the regular 

1 Sua *■ Edward Weat«m Tm ft SplM Co., 109 Mo. 4S9, 60 3.W. 391 : 
Oreen v. Bniaerd i N. M. R. Co., 8S Minn. 31S, 88 N.W. 974; Stodden r. Mfg. 
Co., 138 Iowa 398, US N.W. 116. 
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employment abould be substantial; that it shoald be ia obedi- 
ence to the orders of a competent perBoa; and that the order 
ff.vea be negligent.' The mere fact that the work was not that 
for which the employee contracted is not enough, since a com- 
mand of the employer and obedience without objection by a 
person of mature years and ordinary capacity present in them- 
selves no conditions of culpability. If, however, the master 
knew of some unfitness on the part of the servant or of some 
increased danger in the new situation of which the employee 
was uninfornked, the ^ving of the order may be coaaidered as 
negligent. In the absence of grounds on which to support the 
charge of n^ligence, workmen will generally be considered as 
assuming the risk of the new undertaking, in so far as they are 
known or are of that open and patent character that charges a 
person of ordinary intelligence with a knowledge of them.* 

Contributory negligence is not ordinarily allowed as a defense 
to an employer giving orders for a departure from the usual line 
of service, the reason therefor being practically that given above 
where the question of obedience to direct orders was discussed, 
i.e., that a person will not be heard to say that it is negligence 
to carry out his own orders. One cannot, however, enter upon 
a work involving obvious and extreme risks and claim the em- 
ployer's protection in so doing, nor can he enter on work for 
which he knows himself to be essentially unfitted but as to 
which he makes no protest or objection. Still the presumption 
that the employer is better informed as to the conditions of the 
work and the necessary qualifications for doing it properly, and 
the rule of the customary duty of obedience to a superior, will 
serve to relieve the employee even in such cases. 

> OalTertiia Oil Co. t. Thompton. 76 Tex. 23S. 13 B.W. 60. 
• fWtoa •. Oinrdy. 43 C.CJL 439, 101 Fod. 127. 
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Tile variety of facts involved in cases presenting the question 
of course of employment is so great that it would practically 
require an enumeration of the decisions to present the attitude 
of the courts thereon. The general rule has been mentioned, 
i.e., that the employer is not liable for injuries incurred by em- 
ployees going beyond the scope of their employment. They 
approximate the condition of volunteers, with whom they are 
sometimes classed. By the term "volunteers" is meant per- 
sons not in the service of the employer prior to their engaging, 
without authorization, in the employment at which they received 
the injury complained of, and their situation is in general no 
better than that of trespassers. They are held to have assumed 
the hmitations of servants without acquiring the right to claim 
the performance of a master's duties toward them.* They will 
be protected from wanton injuries at the hands of the regular 
employees, however,* and the circumstances may be such that 
they will be held to warrant a service rendered at the invitation 
of persons not ordinarily authorized to hire employees so as to 
^ve to injured volunteers a right to recover.* Or it might be 
said that the situation of the persons so employed is modified 
so that they are no longer regarded as volunteers, at least not as 
trespassers. 

The reason for the rule as to volunteers is that no one can be 
subjected to the obligations of an employer, which are the result 
of contract, without his consent thereto, either express or im- 
plied. This being the case, the situation of a person imder- 

' Lansftn >. Tyler, 114 Fed. 716 (C.C.A.). 

•Kentucky C. R. Co. «. Gaatineau, 83 Ky. 119; Erorti ». 8t Paul, M. ft 
H. H. Co., 56 Minn. 141, 67 N.W. 469. 

• Bradley t. New York C. R. Co., B2 N.Y. 99 ; Banrtow t. (M Colony E. Co, 
143 Maaa. 53G, 10 N.B. 265. 
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takiog to render service, either on hia own motion or at the 
invitation of an unauthorized person, gains nothing from the 
fact that the dai^er was not appreciated. 

Section 96. D^taU of Work. — A general limitation of the 
obligations of the employer is to be found in the rule that be is 
not bound to supervise the purely operative details of his em- 
ployees' undertakings. He will not be responsible, therefore, 
for merely transitory dangers, "existing only on the single oc- 
casion when the injury was sustained, and due to no fault of 
plan or construction, or lack of repur, and to no permanent 
defect or want of safety in the defendant's works, or in the 
manner in which they had been ordinarily used." ^ So, also, if 
the danger arises in the progress of the work and is one of the 
understood conditions of such progress, no liability attaches 
to the employer. 

The improper use of suitable instrumentalities, or failure to 
use those furnished, erroneous choice of methods of work, or 
improper orders and assignmente of subordinates to duty are 
acts of a superior, for which the employer will not in general be 
held responsible.^ In order that the employer may be so re- 
heved, however, it has been held to be necessary that the in- 
jured employee should have knowledge of his superior's lack of 
authority in respect of the order ffvea.* In the same category are 
found the giving of signals, the transmission of orders, and the 
manipulation of instrumentalities {e.g., cars on rtulway tracks) 
during the progress of work,* The adjustment of temporary 
structures and appliances used in the course of the work are 
within the rule of nonliability. 

> Meehan v. Spiers Mfg. Co., 172 Maa. 376, 52 N.E. SIS. 

• CuUen T. Norton, 126 N.Y. 1, 26 N.E. 905. 

• Waicnnko v. Ozfoid Paper Co., 10$ Me. 108, 76 Atl. 328. 

t Martin i. AtcbiBoii, T. & 8. F. B. Co.. 100 U.S. 309. 17 Sup. Ct 603. 
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The reverse has been held where the appliance causing the 
injury was furniehed by the employer himself, where there was 
an implied undertaking that the appliance furnished should be 
in a completed condition, where the employer ffuled to furnish 
suitable material for the preparation of an instrmuentality, 
where the employee did not have free choice in the selection of 
materials, and where the danger resulted from conditions which 
mi^t properly be classed as permanent. 

Section 96. Contracts vfUk Ldxrr OrganizaHont. — A factor 
of minor importance hitherto, but involving poseabilities of 
coodderable moment, is one appearing in connection with con- 
tracts in which associations of workmen retain lot themselves 
the right to indicate the employment of certain persons as fel- 
low-workmen, foremen, or for the performance of special duties 
in connection with the employer's undertaking Such a contract 
c^>erate3 as a restriction on the employer's right to freely con- 
tract for and direct the services of his employees, and in equal 
measure diminishes his liability for their actions. Thus, where 
a contractor deals with representatives of an organization, who 
furnish him the desired number of men, with a foreman, none of 
them being of his selection, he will not be held responsible for 
the injury of a workman resulting from the negligence of the 
foreman ; > and the same view was taken in a case involvii^ the 
employment of a shot-firer by the members of a union made up 
of the employees in a mine.* A contrary conclusion was reached 
in a case involving much the same conditions, the court saying 
that it was, in any case, incumbent on the employer to make 
reasonable effort to ascertain the competency and fitness of an 



byGooglc 



180 LiW OF THE EMPLOYMENT OP LABOR 

employee requiring special qualificationa, regardleBS of hia con- 
tract with the association ; ' in view of the nature of the contract 
and the dear intention of the parties to secure to the union the 
ordering of the very details involved in the arrangement, it 
would seem that the better reason suatains the views of the 
courts of Louisiana and Kentucky. 

Sbx^tion Q7. Employera' Ituuranee againat LiabUUy. — Em- 
ployers' liability insurance is a form of insurance by which the 
insuring company assumes either the liability of the employer 
for injuries to his employees, or the duty of making good the 
losses of the employer on account of such liability The com- 
pany usually agrees to undertake the defense in case action is 
brought in a court of law, and conditions in the policy as to 
notice of accidental injuries and of proposed suits must be com- 
plied with ; * thoi^h the courts will give a reasonable con- 
struction to the language used.* Whete the policy limits the 
company's liability to a reimbursement of sums pud out by the 
insured employer on account of damages pud after trial of the 
issue, no action lies by an employee of on absconding enq>Ioyer,* 
nor an insolvent one,* mnce it is the employer and not the em- 
plo3ree who is insured, and, no payment having been made by 
the former, no liability under the policy rests on the company; 
or, as said in another case, such a policy is not a contract of 
insurance against liability, but of indemnity against loss by 

1 Fonon t. Steamship Co.. SI Waah. 560. 99 Fac. 7S3. 

■ Deei Trail Consol. Uininc Co. «. Marytaud Casualt/ Co., 36 Waah. 46, 78 
Fao. 13S. 

• CdumbU Paper Stook Co. v. FldeUly, eto., Co. oT New York. ICM Mo. kpf. 
167, 7S 8.W. 320. 

' C011D0II7 1. Bolitor, 187 Maai. 2S6. 72 N.E. SSI. 

* Carter >. MtOM Life Ins. Co., 76 Kao. 27fi, 01 Pae. ITS. 
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reason of liability.' The company's contract to defend in an 
action against an employer is valid and ita interest is sufficient 
to protect it against the chai^ of wrongfully maintaining the 
employer in the suit against him.* 

In case of the insolvency of an insured emplos^er, an asedgn- 
ment of assets is equivalent to a settlement of a perfected claim 
against himself, so far as the company is concerned, and it be- 
comes at once liable for the pro Tota sum that the judgment of 
the injured employee would produce in the settlement of the 
estate of the insolvent, and no more ; the injured en^>loyee may 
by a cross-bill in action against the company by the trustee 
secure the payment of such amount to himself.* A settlement 
by the company made in good faith with an employer for a 
judgment obtained agiunst him cute oft all recovery as against 
the company, however, even though it transpires that the em- 
ployer was in fact insolvent at the time, and had paid nothing 
on the judgment ; * aforHori, a settlement of a judgment agunst 
an insolvent employer by the payment by him of an agreed 
reduced sum, such sum being known to the employee as coming 
from the insuring company, will prevent any further recovery 
from the company by the employee.* 

I If the policy insures the employer against liability on account 
of injuries to employees, however, the company assuming the 
defense in legal proceedings and settlement of any loss ; or if it 
stipulates that the company shall pay "all damages with which 
the insured might be legally charged, or required to pay or for 

< Vttb >. Oh a Electria Co., 97 Me. 241, 64 AH. SOS. 

* Breaden 1. Prmnkfort. etc., Ina. Co.. 220 Mo. 327, lis B.W. 676. 

• MoMa ■. TraTelen' In*. Co.. 03 N J. Eq. 260, 49 Atl. 720. 

• Kiniutn V. FldeUty A Canialty Co., 107 lU. App. 407. 

* Bnedoi i. FnaMort, eto.. Ids. Co,, «upni. 
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which it might become liable," the contract inures direcUy to 
the benefit of the employee to such an extent that he may, after 
judgment agunst the employer and without wuting for eettle- 
ment, secure the payment to himself of the amount of the judg- 
ment by proceedings in garnishment against the company,* 
and the fact of the employers' making an assignment in bank- 
ruptcy before the suit was begun does not reduce or otherwise 
affect the claim of the employee i^ainst the ompany,* Bince the 
liability is fixed on the happening of the injury givii^ rise to the 
claim, even though the amount thereof has not yet been deter- 
mined.* 

Where the employer takes out a blanket policy, and separate 
certificates are issued to the individual employees, from whose 
wt^^ deductions are made by the company for the payment of 
premiums, the failure of the insurance company to pay the 
amount of the policy entails no obligation on the employer, 
only the company bemg liable.* 

A policy covering accidental injuries was held to require an 
insurance company to reimburse an employer who had been 
compelled to pay damages on account of bodily disease con- 
tracted by an employee who was put to work in an insanitary 
employment ; * a policy will not be construed to extend to 
classes of employees hired during the term of its existence, but 
engaged in a different kind of employment from that contem- 

I HoTca >. Employen' Liability AsBarance Corp., 93 Wi«. 201, 07 K.W. 46 : 
Anoka Lumber Co, z. Fidelity 4 Caaualty Co., 63 Minn. 288, 66 N.W. 363; 
Piokett e. Fidelity & Casualty Co.. 60 B.C. 477, 38 S.E. 160. 

1 Anoka Lumber Co. «. Fidelity A Casualty Co., lupra, 

■ Bofltoa A. A. K. Co. i. Mercantile Trust A Deposit Co.. 82 Md. 535, 34 Att. 
778 : Robs d. Am. Emp. Liability Ins. Co., £6 N.J. Eq. 41, 38 Atl. 22. 

< Carpentet r. Chicago A E. I. R. Co., 21 Ind. App. 88, 61 N.E. 493. 

■ Columbia Fapn Sttwk Co. t. Fidelity, ete., Co. of New York, supra. 
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plated by its terms,' but employment necessarily incidental to 
the operations embraced by the policy will be held to be covered 
thereby, even though not strictly of the class of operations 
described in it.* On the other hand, the mmilarity of construc- 
tion work to repair work will not brit^ the former within the 
provisions of a policy intended to cover only the latter.* If the 
contract of insurance stipulates that the company will not be 
liable for injuries resulting from the employer's failure to main- 
tain the safety devices and appliances prescribed by law, the 
company cannot withdraw from the defense of an action on the 
mere charge of such failure, but must proceed until the question 
is determined in the course of trial.* Such a provision in a 
policy is not repugnant to a general undertaking to indemnify 
the insured employer against loss from conmion law or statutory 
liability to his employees.' Nor will the provision in a policy 
prohibiting compromises by employers bar the employer's 
claim to an indemnity where the company denied its liability 
and refused to defend, and the employer compromised the claim 
against him.* Where the company assumes tlie defense of an 
action and conducts it negligently, to the loss of the employer, 
it is liable to him for the loss sustained.' 

' WoUman t>. Fidelity & Casualty Co., 87 Mo. App. 677. 

• Fidelity A Casualty Co. of New York t. Lone Oak Cotton On ft Oio Co., 
86 Tex. Civ. App. 200, 80 3.W. 641 (carpeoter employed to inatall machineiy in a 
ootton oil mill) : Hoven >. Bmployeia' Liability Assuraoce Corp., 93 Wia. 201, 67 
N.W. 46 (policy covering operations connected with businega of iron and steel 
Wfakt embraeea construction of building for use of employer in business) . 

■ Home Mixture Guano Co. v. Insurance Co., 176 Fed. 600. 

* Glens Falls Portland Cement Co. t). Travelers' Ins. Co., 162 N.Y. 390, 66 
KJL897. 

' Chicaco-Coulterville Coal Co. v. Fidelity & Casualty Co., 130 Fed. 057. 
<8t.Loui8DrenadBeef, etc.. Co. I. Maryland Caoialty Co., 201 U.S. 173.26 
8up. Ct. 400. ' Attleboro Mfg. Co. i. Insurance Co., 171 Fed. 496. 
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The stipulation that the insuring company shall be liable for 
only those damages with which the employer may be charged 
after a compliance with the law would of itself pomt toward 
nonliability where a pereon was employed contrary to statute, 
though the employer might be himself liable. Policies contain- 
ing a provision that the company is not liable for injuries to 
children employed in violation of minimum age laws therefore 
allow no recovery in case such an illegally employed person is 
im'ured, though judgment rune against the employer,' 

The states of Illinois * and South Carolina * have laws looking 
to the formation of mutual insurance companies by employers, 
with a view to affording members insurance or indemnity in 
cases of loss on account of accidents occurring in connection 
with their bunness. The Ulinoia law restricts membership to 
persons engaged in the same class of manufactiuing or minii^ 
and requires not less than twenty incorporators. 

Sbcteon 98. Insurance of Employees. — A law of Maryland ' 
provided for codperative insurance, in the form of a fund to 
which steam and street railway companies, owners of mines and 
quarriee, and municipalities engaged in sewer construction and 
similar work might contribute according te a fixed scale adjusted 
to the nature of the employment. An amount equal to one half 
the payments might be withheld from the wages of the employees 
after notice. The resulting fund was to be administered by 
the insurance commisdoner of the state, only cases of accidental 
death being provided for by the payment of a uniform sum. 
The law contained a provision that contributors to the fund were 

> Ut. Vemon Woodbeny Duck Co. ■. loauraoee Co.. Ill Md. S61, 75 Atl. 
106 ; Fnnk Unnewehr Co. i. Inaunuioe Co., 170 Fed. 10, 99 C.CJL 490. 
• U.S., oh. 73, Moa. 309, « ng. 
>Aotal903, No.40. ' Aola 1903, oh. 130, 
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to be exempt from all other forms of liability, thus depriving the 
onployee of his right of action for damages either at common 
law or under the statutes of the state ; and on this ground the 
law was held to be unconstitutional.' 

A later law of the same state * undertakes to provide a co- 
operative insurance plan for coal and clay miners in certain 
counties of the state. Employers and employees are to make 
equal contributions to a fund which is to be collected and held 
by the treasurers of the counties. Administration devolves on 
the county commisdoners. Fixed amounts are named for 
oompmsation in cases of death, of maiming of various described 
kinds, for injuries not resulting in maiming, and for medical 
and burial expenses. Suits for damages may be brought, but 
domg BO bars compensation rights, and, conversely, the accept- 
ance of compensation bars the right to sue. A somewhat similar 
law has been enacted by the legislature of Montana,* applicable 
to workmen, laborers, and employees in and around coal mines 
and coal washers, excepting office employees, superintendents, 
and general managers. Insurance under this law is mandatory, 
the funds to be provided by deductions from the wages of all 
ranployees coming within its proviaons, and by fixed payments 
by the employers based on the amount of coal mined per month. 
The fund is to be administered by the state treasurer. Injured 
employees or their representatives may sue to recover damages 
independently of the provisions of the act, but the commence- 
m«at of a suit of this nature will operate as a forfeiture of the 
ri^t to benefits under the act. 

1 FhuiUin *. United Ballmky * El«etrie Co., Ct. of Common Fleu of Balti- 
more, oploioii filed Apr. 27, IBOl. 

> AoU 1910, ch. 1C3 (p. IM). * AoU IBOB, eh. 07. 
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Of broader scope, covering in fact the princip&l lines of in- 
dustrial employment, is the workmen's insm^nce law of Wash- 
in^ilton ' which requires all employera in designated industries, 
classed as "extra-hazardous," to pay into a state accident fund 
certain amounts as premiums. These premiums are based on 
the nature of the employment and the number of workmen 
therein, and constitute a fund from which payments are to be 
made to workmen suffering from injury caused by accident 
occurring in the course of employment. Employers in other 
industries than those dedgnated may elect to adopt the pro- 
visions of the insurance law, whereupon they are relieved from 
other liability. The legislatures of Massachusetts* and Ohio' 
have enacted laws of similar general import with that of Wash- 
ii^^ton, though not compulsory, and applicable to all classes of 
employers who accept their provisions. In Ohio, the classifica- 
tion of risks and the fixing of premium rates are committed 
to a state liability board, which is charged with the administra- 
tion of the law generally, while In Massachusetts a state in- 
dustrial accident board administers the law. While employers 
may exercise their choice in accepting the providons of the stat- 
ute, if they fail to do so, they are liable for damages resultu^ 
from injuries to their workmen, and cannot offer as defenses 
either assumption of risks, fellow-service, or contributory neg- 
ligence. The Massachusetts act was pronounced constitu- 
tional in an advisory opinion of the supreme court of the 
state,* in which were considered both the abrogation of the 
common law defenses and the adoption of the voluntary in- 
surance scheme as a substitute for liability. 

I Acta 1911, cb. 74. ' Act approved July, 28, 1911. 

* Act vppfynd June 15, 1911. ' Opinkm delivered Jtily 24, 1911. 
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wobkuen'b compensation laws 

Section 99. Federal Compensation Law of 1908. — The 
BritiBh law of employera' liability, both as construed by the 
courts of Ei^aad in common law actions and as enacted in the 
legislation of 1880, has been of large influence in directing the 
course of action in this country, both legislative and judicial. 
At the present time, the principles that control in the United 
States are of comparatively small and diminishing importance 
in Great Britain, on account of the adoption in that country in 
1897 of a compensation act by virtue of which the injured em- 
ployee secures, not a right of action for damage, but a grant 
of compensation payable by the proprietor of the business in 
which the employee waa injured. This principle, generally 
adopted by more than a score of the industrial countries of the 
world, received recognition to a limited extent by an act of 
Coi^ress of May 30, 1908,' which grants to "any person em- 
ployed by the United States as an artisan or laborer in any of 
ita manufacturing establishments, arsenals, or navy yards, or 
in the construction of river and harbor or fortification work or 
in hasardoua employment on construction work in the reclama- 
tion of arid lands or in the management and control of the same, 
> Actt 1907-1908, ch. 230 (36 Stat. 5fi0). 
187 
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or in hasardous employment under the iBtbmian Canal Com- 
miesion," compensation for injuries received in the course of his 
employment not due to his own neglig^ice or misconduct. The 
amount of compensation is the rate of pay that would have been 
received by the employee if he had continued to be employed, 
this point being determined altogether by the employing office. 
This provision of the law gives the injured employee the benefit 
of any increase affecting employees of his group and class during 
the continuance of his compensation payments. Psyments 
continue durii^ disability, but for a period limited to one year 
from the be^nning of the disability caused by the injury. In 
case the injury results in death, the widow, child or children 
under axteen years of ^e, or a dependent parent, are entitled 
to compensation of the same amount as would have been pli- 
able to the employee if he had survived. No comp^isation is 
provided imleas the injuries cause disability for more than fifteen 
days. Ctums must be filed within a "reasonable time," the 
statute limiting the time for filing death claims to not more than 
ninety days after the death on account of which the chum is 
made. Injured persons receiving compensation must be ex- 
amined as often as directed by the Secretary of Commerce and 
Labor, at least once every six months. In practice this exami- 
nation is sometimes waived where the disability is obviously 
permanent, but the effect of the provision is usually to limit ap- 
provals of claims to siz-month periods, subject to eztenatm on 
a proper showing at the expiration of the period. Where a 
person is only partially incapacitated, and is able to do lig^t 
work, but not to resume the duties of his regular employment, 
it has been held that the claim for compensation may be ap- 
proved for the period of a year, even though there may be some 
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employment during the time, inasmuch as he is eatatled to a 
year's wages at the old rate, and is therefore entitled to the pro- 
tection of such an approval. 

The administration of the act is committed by the act itself 
to the Secretaiy of Commerce and Labor, who is authorized to 
make necessary rules for tlie award and payment of the benefits 
accruing under its provisions. He ia also authorized to deter- 
mine all questions of negligence or misconduct, so that the law 
is practically removed from the field of litigation, its construc- 
tion by the Secretary on the points most frequently causing 
dispute not being subject to judicial review. The doctrine of 
assumed risks is absolutely eliminated, aa is the defense of 
fellow-aervice, the trade risk falling on the beneficiary of the 
undertaking, where it would seem properly to beloi^ in every 
instance; and no employee is held accountable for the mis- 
conduct of a fellow, of whose actions he is often inevitably 
ignorant, and over whom he has usually no power of control, 
even indirectly. 

The sundry civil bill for the year 1912 (act of March 4, 1011, 
Public, No. 525), extended the benefits of this law to all em- 
ployees under the Isthmian Canal Commission, elimioatii^ the 
question of hazardous employment, and provided that the ad- 
ministration of the law in its application to such employees 
should devolve upon the chairman of the Commission. It also 
extended the time for filing death claims to one year. 

In administering the law, a liberal eonatiuction has been 
adopted, following in general the definitions and rulings of the 
common law as to the terms "artisan or laborer," "course of 
employment," "negligence or misconduct," and "dependence," 
but relaxii^ m a measure the rule as to what should be con- 
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Eddered negligence of such nature as to bar a claim, vith a view 
to carrying out tlie evident beneficial inteat of tlie act. Ill^t- 
imate children are held to be entitled to the benefits of the stat- 
ute, aa it is not one relating to inheritance, and the statute uses 
the term " child or children " in an unqualified and presumably 
in a popular sense, as offspring. Trade diseases, as lead poison- 
ing, do not support a cUdm for compensation, since the idea of 
the word "accident " is held to imply a more definite point of 
time than would be the case where cumulative effects are the 
results of causes operating through a long period. Still less can 
compensation be allowed for cases of illness caused merely by 
exposure during employment,* though an edema of the lungs 
caused by inhaling smoke from a blast in a tunnel, and an ul- 
cerated sore throat resultmg from the inhalation of acid fumes 
while repairing an acid tank, were held to be injuries entitling 
to compensation ; so also of sunstroke ; and of the freezing of 
a workman's feet while employed in an exposed place ; and of 
the f^gravation of a chronic appendicitis by a strain or blow, 
leading to disability which had not existed prior to the accident 
causii^ the injury ; and in a case of disability caused by a sprain 
accompanied by a rupture of the synovial sac surrounding the 
ligaments of the wrist, induced by repeated operations under 
conditions causing unusual effort in the performance of work, 
it was held that "within the language of the statute, an em- 
ployee may be injured in the course of his employment without 
having suffered a definite accident." * An error of judgment 
or the display of ignorance in procuring or following medical 
advice is not a bar to the receipt of compensation. 

> 28 OpinioDB of the Attorney-General, p. 264. 
' 27 Opinioiu of the Attomey.GeiiGral, p. S46. 
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Presumptions are ia favor of the claim&at, as where injury 
occurred in the performance of work under conditions not 
usually attended by untoward circumstances, but which in the 
particular case involved Injuiy. A person with a preexisting 
ireaknesB suffering injury from an accident that would not 
presumably injuriously aSect a sound man is entitled to com- 
pensation notwithstanding his predisposition, if the accident 
was the actual proximate cause of the disability. This extends 
to the case of a workman who is in a place of danger in the 
course of his employment, and is affected by epilepsy, to which 
he is subject, and is injured, the disease being nothing more than 
a remote cause ; while the position of hazard that makes the 
fall dangerous, as from a height, or into a fire, is a condition of 
employment, and the injury is therefore one that was entitled 
to comp^tsation. An employee engaged as laborer does not 
lose his status because of the fact that at the moment of the 
accident causing bis injury he is employed at other than strictly 
laborer's work ; while a messenger or other employee may be 
detMled to work of such nature as to bring him within the scope 
of the act. Employees of contractors of the government are 
not employees of the United States.* 

The course of employment includes going upon ways or con- 
veyances furnished or nuuntained for the purpose of going to 
and from work. One injured by a blast at the place where he 
was due to begin work within a few minutes was present in the 
scope of his employment, as was one who was on his way home 
by the usual route at the close of work and was injured at an- 
other place than that of his own labor ; so also an employee in- 
jured by the negligent act of another, while the former was 

I FoUowinc United States *. DrifooU, S6 U.S. 42L 
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performing the required duty of "rin^ng in" at the time dock, 
was entitled to compensation. 

The payments bang compensatory in their nature are not to 
be regarded as gratuities; if therefore an injured employee 
submits a claim but dies before it is passed upon, the compensa- 
tion payable for the term of his disability may be paid to his 
personal representatives, since it is a right which fitirvives him, 
and does not die with him as does a rig^t to a gratuity,* Sui^ 
viving beneficiaries must, of course, submit a separate clum for 
the period subsequent to the death, terminatii^ with the year 
for which payments are provided. 

The above construction follows in some measure the inter- 
pretation put upon the British compensation act, where ap- 
propriate; and while the compensation afforded is often en- 
tirely inadequate, as in cases of maiming, permanent disatnlity, 
and loss of life, by a liberal regard for the fair intendment of 
the act, a very considerable measure of relief is furnished to 
a class of employees who were otherwise practically without 
redress. 

The idea of compensation had already received recognition 
in the case of members of crews of lif e^aving or lifeboat stations, 
who, if disabled by wound or injury received or disease con- 
tracted in the line of duty, may receive full pay during one year, 
and, on approval by the Secretary of the Treasury, during a 
part or all of a second year ; * also in the case of railway mail 
clerks iiyured while on duty, who continue to receive pay during 
one year if the disability lasts so long. The personal represen- 
tatives of railway mail clerks killed while (m duty, or dying 

> XVt DedaloM of the Comptroller of the TreMmr, 477. 
■ Aet of iSnr <, 1S82, 32 Stat. S7. 
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vithin one year thereafter as a result of injury received while 
mi duty, remve the fixed sum of two thousand dollars.* 

SBcnON 100. SlaU Statutea. ~ With the exception of the 
co6perative insurance law of Matylaad (sec. 98), the state of 
Massaohuaetts was the first of the United States to enact leg- 
islation looking toward the subetitution of compensatory pay- 
ments in lieu of actions for damages.* The law provides for a 
submismon to the state board of conciliation and arbitration of 
such schemes or plans as may be proposed by employers as 
substitutes for the system of liability existing at common 
and statute law ; payments are to be based on a percentage of 
tiie average earnings of t^e employees. When any scheme is 
^proved by the board, the employer may make contraota with 
his employees for his release from liability at law by the pay- 
ment of the proposed compensation. It is not permitted to an 
employer to make the employee's assent to such a scheme 
obligatory as a condition to securing employment. It is ob- 
vious, however, that the employer is not obliged to either accept 
or retain any employee; and that while the employer would 
not, under the drcumstances, assign as a reason for the work- 
man's nonemployment his unwillingness to enter into the con- 
tract, it might in fact be the controlling reasm, which the 
employer is not at all obliged to disclose.* 

While this state was the first to arrange by statutory enact- 
ment for a scheme of compensation, the first laws embo<^riiig 
and enacting such a scheme were passed by the legislature of 

> Act ol Mv 12, IBIO, 36 Stat. 803. Prior to thb dkte the sum of SIOOO hmd 
been pud ; Me •ppiopriatun act. Act of AioH 21, 1902, S2 Btkt. US, and lUbM- 
qncot appropriklioD Mita. 

■Aetil908, eh. 480. 

• Adair 1. TToited Stoteft 208 U.S. 101, 38 Sup. Ct. 277. 
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New York.* The first stfttute amende the fonner liability law 
of the state, chiefly by making &ny person exerciung control or 
conunaDd a vice-principal as to those under his direction, and 
by making the employer liable for injuries to the employees of 
a contractor where injury results from conditions within the 
control of the original employer. Restrictions are also placed 
on the use of the defenses of assumption of risks and contribu- 
tory negligence. This statute then proceeds to enact a com- 
pensation scheme, the acceptance of which is optional with 
employers and employees, as an alternative to the rights and 
liabilities existing at common law or provided in the state 
liabilil^ law.* 

'Actol910. obs.362, 074. 

' The oompensation •cheme mTolTes the i»yineiit of death cluma id an 
amount equal to twdre hundrad timee the employee's dally eanunss, where 
dependenta survive, and proportiauately redueed amouota if there are only par- 
tial dependeata. If ao dependents survive, medical and burial expenses in an 
amount not exceeding one hundred doUats are to be pajd. In cases of nonfatal 
accidents resulting in total incapacity, one halt the avarage weekly caminss are 
to be paid during disability not exceeding dght years. For partial incapacity 
the payment is to be equal to one half the difference between the eaminga before 
and after the injury. Paymenta shall in no case exceed ten dollars per week, and 
medical examinations may be held from time to time at the employer's expense 
to determine the continuance and degree of disability- 
Employers and employees accepting the scheme are to signify the fact by 
signing and filing an instrument to that effect with the same formalities as if 
making a oonveyance of real estate, the agreement to continue in force during the 
continuance of the employment contract unless canceled by sixty days' notice 
in writing by ather party. The agreement rcdievea the employer from liability 
under common or statute law uiJess the injury was due to his failure to ob«y an 
order of the commiasianer of labor as to provi^ont for safety or to his serioua 
and willful misconduct. The bringing of a suit cuts aB all claim to compensation 
under the plan, and no right accrues where the injury is due to the serious or 
willfnl misconduct of the person injured. Questions arising under the compensa- 
tion |dan may be settled by agreement, by arbitration as provided by the code 
of dvil procedure, or by an action at law. The action at law is to be in the form 
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The acceptance of the provimons of the second law was 
made obligatory where tbejr applied. TfaiB statute involvee 
a consideratioa of the power of the le^slature to enact a 
law compulsorily shifting the burden of the risk of in- 
dustrial accident from the employee to the industry itself, 
and requiring fixed meaaurea of relief or compensation 
for resultant injuries to be admimstered by the emplojrer with- 
out reference to his personal fault or n^ligence. Where only 
an optional or elective provimon exists, both parties being free 
to choose, it is a matter of agreement or contract and within the 
power of the parties, unless this exercise of their rights is shown 
to be contrary to public policy. A compulsory statute, how- 
ever, must show proper justification for its enactment as a 
matter of public welfare within the police power of the state. 
Prior deci»ons tending to support such a law exist. Thus it has 

of a atdt on Iweaah of eoDtnwt, uid the ftward, It la the olaimant'a tftvor, shall bo 
a lump lum oovering anean and proapeotive paynenU. No aamgnment or 
attaohment can affect weekly payments due under the plan, nor will a claim tor 
an attomey'a fee be enfonwable unleaa the amount ia approved in writing by a 
Jostioe of the supreme court ot by the Justice of the court in which the case was 
tried. The payments rank as prefened claims acainst an employer's assets, the 
same aa unpaid wages lot penonal services. RaHioada are exempted from the 
operation of the oompetuatioo statute, and no injury causing disability of lesa 
than two weeks' duration ia to be oonsidered. 

The second aot (ch. 074) provided a compulsory compensation scheme for 
dengnated dangerous employments, I'.a., the constnictioti or demotition of bridges 
or buildingB where Jroo or steel framework is used, and the operation of elevatora, 
derricks, or hoiata for the eonveyanee of materiala in cooneetion therewith; 
work OD seaffolda twenty or more feet in height in the construction, alteration, 
repair or painting ot buildings or bridges; work involving danger from dee- 
trioally charged wires ; work involving the use of explosives as an instrumentality 
of the industry; railroad employments, iDcludIng maintenance of way; the 
construction of tunnels and subways ; and all work carried on under oomprcMed 
air. The det«lls as to compensation and administration are praotloally the same 
M In the CMe of the elective statute. 
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been held that legal liability may be charged even in the ab- 
sence of fault, thua practically making the manager of a busi- 
ness an insurer of the safety of bis customers, as in the case 
of a railroad company and persons transported by it.> Stat- 
utes are constitutional that modify or abrogate the defenses 
of fellow-eervice, assumed risks, and contributory negligence.* 
Such legislation may go so far as to give the employee a status 
that is briefly described in some statutes as being the same aa 
if he had not been an employee.* 

The validity of l^slation adapted to the particular character 
of the undertaking has already been noted,* and the hazardous 
nature of an employment is clearly recognized as warranting the 
r^ulation of its working conditions by a measure of legislative 
interference with the common law freedom of contract of the 
employer and employee.* It is clear, however, that a compen* 
sation law cannot be said to address itself in any direct manner 
to the question of the physical conditions of employment, and 
that any indirect effect, as by stimulating employers to care in 
order to lighten the probable burdens of a compensation pro- 
vision, could not bring the law within the class of safety regu- 
lations. 

The first case to come before the courta under the statute in 

1 Chicaco, R. I. ft p. R. Co. ■. Zeniwlce, SB Nebr. 0S9, 82 N.W. 26 ; aame cm. 
1S3 U.a 5S2, 22 Sup. Ct. 229 ; Chicago, B. A Q. R. Co. t. Wolfe, 187 U.S. S3S, 23 
Sup. Ct. 847. 

■ Howard v. lUiaaia C. R. Co., 207 U.S. 403, 28 Sup. Ct. 141 (disBentiuK opin- 
ion, and case* cited} ; El Faro ft N. E. R. Co. r. Gutierrei, 216 U.S. 87, 80 Sup. 
Ct. 21 ; IvM t. South Buffalo R. Co., 201 N.Y. 271, 94 N.E. 431. 

• Man., Acts 1906, ch. 514, bbo. 127 ; M«., Act* 1909, oh. 268. 

'Sea. 90. 

' Minouri P. R. Co. v. Maekey. 127 U.S. 205. 8 Sup. Ct. liei ; Tullii*. R. Co., 
175 U.S. 348, 20 Sup. Ct. 130 ; Bidden i. Hardy, 169 U.S. 366, IS Sup. Ct. 3S3. 
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question (the law providing compulsory compensation in cer- 
tain dangerous employments), was one of injury to a railroad 
employee without fault charged to either the injured employee 
or the employer, but merely as a necessary risk of the employ- 
ment. In the trial and appellate courts the act was held to be 
constitutional, the court stating that the legislature thereby 
undertook merely to shift the burden of the trade risk from the 
employee to the employer, which was said to be within its 
power.* On appeal to the court of appeals of the state, how- 
ever, the law was declared unconstitutional. The cogency of 
the economic and equitable reasons was recognized, but it was 
held that under existing restrictions on le^lative action, it was 
impossible constitutionally to enforce a law of this nature, 
charting the employer with liability for accidents resulting from 
no fault of his own, thus taking his property without due pro- 
cess of law.* 

Laws f ollomng the principle of the elective law of New York 
are found in other states.' For employers who do not accept 
the compensation act, but stand on the principle of liabiUty, the 
act may provide that the defenses of fellow-service and assumed 

> Ivei ». South Buffalo R. Co., 124 N.Y. Supp. 920. 

> Ives >. South Buffalo R. Co., 201 N.Y. 271, B4 N.E. 431. It i< of iat«T«tt to 
note in this connection that the court, while lecogaiiinB the force of the economic 
argument in favor of the compensation law, yet cODcIuding that it could not 
validate the act under consideration, was travendnK the same ground over which 
the courts have frequently gone seeking reasons to justify the eiception to the 
rule of respondeat superior that ia presented in the fellow-servant doctrine, 
though these courts reached the conclusion that the economio argument was 
kdequate. 8ee aec. 7S; also opinion Mass. Sup. Ct.. July 24, I9I1, on ia- 
MUsncebiU. 

■ Cat., Act of April 8, IDll ; HI., Aot of June, 10, IQlt ; Eana., Act of March 13, 
1911 ; N.H., Aot ol AptQ Ifl. 1911 ; N.J., Aot ot April 4, 1911 ; Wis., Aot of 
May 3, 1011. 
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risks shall be abrogated, and a rule of oompaiatiTe negligence 
enacted; while in New Jersey the defense of contributory 
negligence is done away with entiiely. Instead of making the 
loss of these defenses conditional, th^ may be restricted €a 
abrogated absolutely, by amendment of the liability law, as in 
California, New Hampshire, and New York. 

The State of Nevada has a compulsory compensation law,* 
applicable to a rather comprehensive list of employments de«g- 
nated as " especially dangerous." The employee has his choice 
of a claim under the compenaatioa act or a suit for damages, 
the employer being deprived of the defenses of fellow-service 
and assumption of rieks, while that of contributory n^l«ence 
is restricted. Contracts exempting the employer from his obli- 
gations under the act are prohibited, but claims may be settled 
by compromise after the injury has been received. 

' Aot approved Mareh 24, 1011. 
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CHAPTER IX 

NBGLiaHNCB OF BltPLOTBSS 

Section 101. The Liability of Employees for their Negligent 
Ada. — An employee is liable to Mb employer for damages 
caused by his neg^gence or miBcoaduct in the perfomuutce of 
his work/ a provision which is embodied in the field Codes.* 
The burden of proving that the damf^ was caused by such 
negligence or misconduct is on the employer,* and if the em- 
ployer's fwlure to furnish suitable tools, materials, or appliances 
concurred with the employee's lack of care or skill in causing the 
damage, no recovery can be had.* 

It lias been disputed whether an employee can recover dam- 
ages against a fellow-servant for negligence causing injury," 
but the better doctrine is to the effect that he can ; ' and clearly, 
no sufficient reason appears why a man should be reheved from 
liability for his misconduct merely because its victim is one who 
b in the same employment with himself, such liability resting 

< Mobile, etc., R. Co. t. ClBnton, SB Ala. 3B2, 31 Am. Rep. 15; HiUyard t. 
Gnbtree, 1 1 Tei. 2S4, 02 Am. Dee. 47fi. 

■ Ckl., Civ. Code, no. 1090. 

> NewtOD *. Pope, 1 CoveD lOB (N.Y.). 

< WOder g. Stanley, M Vt. lOS. 

■ Albro ■. Jumith, 70 Maa. 09, S4 Am. Deo. 66 ; Steveiu *. R. Co., 1 Ohio 
Deo. 33a. 

■ HiadB V. Ovencker, 66 Ind. 647, 32 Am. Rap. 114 ; Hue «. Molutire, 82 Me. 
740, 10 All. 463 ; Osbonie >. Morgsn, 130 Mass. 102, SB Am. Rep. 437 (overruling 
the Albro OMe, tupra) ; DuikiD t. Kinsatoii Coal Co., 171 Pa. 103, 33 Ail. 237 ; 
Blower t. N. P. R. Co., 109 Minn. 386, 124 N.W. 10. 
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on the common law obligation to so conduct one's self as not to 
injure another, and not on any contract relation. 

A number of states have lawa providing for penal proceedings 
against employees who are negligent in the discharge of their 
duties to the injury of third persons. The common law provides 
for such liability gmerally, but the statutes in question fix 
stated penalties for certain classes of ofTenseB.^ These relate 
most frequently to employees of common carriers, both by land 
and water, often with varying penalties for negligence and gross 
negligence,* or for negligence endangering life and for that caus- 
ing actual loss of life.* Willfully damaging live stock or other 
property, or unnecessarily frightening teams is also made a 
ground for pimishment.* In some jurisdictions, similar laws 
exist relatii^ to operators of steam boilers or other machinery,* 
OF even to persons in charge of animals.* 

The question of requiring bonds from employees as a safe- 
guard against the results of their negligence is taken up by a law 
of Massachusetts,' by which common carriers are forbidden to 
require of their employees any bond or other security agunst the 
consequences of the employee's negligence except a bond to ac- 
count for money or other property. A statute of New Mexico 
looks only to the prohibition of the requirement of bonds by 
foreign bonding companies, and forbids employers to charge a fee 

>aa..P(ni. Code.aec. 115; Kuift., G.8., ««m. 2007. 2008; N.Y. Con. L., ch. 
40, seoa. 1062, 1891, 1692 ; Mus., Acts 1906, «h. 463. Pt II. wc*. 243. 244 ; N. 
Dak., R.C., MM. SS21, 8622. S993, 6994. 

t Man., N.Y.. N. Dak. 

• Ala., Code. aeei. 7606, 7807, 7808. 7810 ; Vt., P.S., too. 4608. 

•HI., R.S., ch. 38, ieo. 191. 

■Aril., Fen. Code, seo. 308; Cil., Pen. Code, boo. 368; Minn.. R.L., wob. 
4886, 4SSB ; N.Y., Cod. L., eh. 40, no. 1893. 

•Minn.. HI.., ■80.4880. ' Aota 1909, ch. 614, seo. 34. 
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for bonds agunst loes from the acts of an employee agaiost such 
employee's wages miless the company writing the guarantee 
maintains an office in the territory.' 

A specific form of negligence adverted to by the laws of a 
majority of the United States is the intoxication of employees.* 
These laws relate in most instances to the employees of common 
carriers, and have regard to the welfare and safety of the public 
as well aa of fellow-servants. A law prohibiting intoxicated 
persons to enter or be in any mine, smelter, machine shop, or 
sawmill' doubtless has regard less directly for the mtereata of the 
public. In a number of statea an employer who is a common 
carrier is subject to a fine if he hires or retuns in his service per- 
sons of intemperate habits.* The statute may also declare him 
liable in damages by reason of any injury caused by such em- 
ployment,* which is, however but a statement of the common 
law controlling in such cases. The employee may also be de- 
clared liable for all damages incurred or produced by reason of 
his intoxication during employment ; * or, if he causes injury 
to person or property by reason of such intoxication, he may be 
fined or imprisoned.^ 

Suction 102. Liabiliiy of the Employer to Third Peraont. — 
The doctrine of respondeat superior, i.e., that one is responsible 
for the acts of his agents, operates to give third persons a right 
of action agunst the employer as principal, as well as against 

> C.L., seog. 2141, 2142. 

■Aril., Pea. Code, sec. 366; Conn., Acta 1907, eh. 207; lod.. Acta 1907, eh. 
272. sea. 3 ; Min.. Code, «ea. 13S0. 

'Wyo., Acts 1909, oh. 32. 

«Cb1.. Polit. Code, woa. 2932,2933; MIoh., CJi., aee. e2U; Ohio, Chat. 
Code, aec. 9006. 

■ Vt., P.S., mo. 4S0a. ■ Mich., C.L., see. 628S. 

* Vt, P.S., aec. 4607 ; Conn., Acta 1907. oh. 267 ; Ind., Acta 1907, eh. 272. 
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the Diligent actor, where an injury is recdved on account of 
the n^^nce of an employee' To pve ground for the action 
f^ainst the employer the relation of employer and employee 
must exist at the time of the act giving rise to the claim, though 
the acta of one rendering service, however trivial, or for however 
short a time, and even if without being requested bo to do by 
the person served, if done with his knowledge, or with his as- 
sent, express or implied, will make him liable in damages to 
third persons injured by such acts.* The degree of liability is, of 
course, only such as the employer would have incurred if he had 
done the act himself ; and since the doctrine is an exception to 
the broader rule that every one is answerable for his own acts, 
its limits are in fact carefully guarded, being in general restricted 
to spedfically authorized acts,' or those done in line of duty and 
for the benefit of the employer, since beyond the scope of his 
employment the employee has no more clum upon his employer 
than has any other person,* but within this scope the employer 
is liable even though the act is willful and wanton.* 

The liability is the consequence of the negligent character of 
the act cau^i^ it, and it is no defense to the employer that he 
was careful in choosing his employees, or had no notice of their 
incompetency.* If the act was done m the course of employ- 
ment and in the furtherance of the employer's buaness, it is no 

I F&rwea I. BortoB W. R. Co.. 4 Mete. 40 (Mssb.) ; Warai >. Cincinnati, ato., 
R. Co., 72 Fed. 637; Chesapeake & O. R. Co. «. Di.on, 179 U.S. 131, 21 8up. Ct. 
S7. * HiU t. Morey, 2S Vt. 17S ; Aldiorf i. Wolfe, 22 N.Y. 365. 

• Lynoh >. MetrapoUtMi B. R. Co.. 90 N.Y. 77. 43 Am. Rep. 141. 

* Maritf «. R. Ca, 31 Minn. 351, 17 N.W. 062 ; Phelan t. mHea, 43 Conn. 426 i 
Medlin Milling Co. >. Boutwell <Tei.), 133 S.W. 1042. 

* JoDM >. Seaboaid Air Une R. Co., ISO N.C. 473, 04 EB. 205 1 Wallaoe «. 
John A. Caaey Co., lie N.Y.a 391. 

• MiDat t. Siwvdy, 172 Fed. 212 (CCA.). 
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defense that the act itself was specifically prohibited.' Thus 
where a salesman loaded a gun in a store at the request of a 
customer, though protesting that it was against his employer's 
instructions, a resultant injury to a bystander was held to be 
chai^eable to the employer because of the purpose of the act, 
which was in no sense to serve the negligent employee, but only 
to effect a sale for his employer.' The same rule has been en- 
forced where the injurious act was obviously unautbonzed, as 
the forcible taking of an article of property to secure the pay- 
ment of fare,* or the use of imdue violence in carrying out an 
order,* such acts having been conmiitted in the exercise of the 
general power intrusted to the employee by the employer. 

An employer may ratify a wrongful act of his em- 
ployee, as by acc^ting benefits procured by the acts of which 
the wrong was an incident, and thus become liable therefor to 
the injured person.* The mere fact of the retention of an em- 
ployee after the commisaon of the wrongful act does not amount 
to a ratification thereof,* though it is said that to retain and 
promote an emplos^ee with a knowledge of his tortious acts is 
some evidence of such ratification.' It has been held that, 
where the injury is caused by acts in the nature of slander or 
libel, it is not sufficient to show that the servant was at the time 

I Wertem Real Estate TniBtoM t. Hughes, 172 Fed. 200 (C.CjI.) ; PMadd. 
pbii & R. R. Co. I. Derby, 14 How. (65 U.S.) MS. 

* Garretieii t. Dueiiokel, 60 Mo. 1(M, 11 Am. Rep. 406. 
'Rsnudeoe. B. Co., 104Masa. 117, B Am. Rep. 120. 

' Jeflenonville R. Co. v. Rogen, 38 Ind. US, 10 Am. Rep. 103 ; BteainboAt 
Co. *. Biockett, 121 U.B. 037, 7 5up. Ct. 103Q; TiUarv. Reynolds (Ark.), 131 

aw. oeg. 

* Simon «. Bloomingdale, 81 N.Y. Bupp. 409, 3S Miso. 847; Dempaey i. 
Chamben, IM Man. 830, 28 N.E. 270. 

* IntematiDiul, eto., R. Co. t. MeDonold, 76 TexM 41, 12 B.W. 660. 
> Rasa V. Cbioaco, ete., R. Co., 42 Wis. 661, 24 An. Rep. 437. 
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in the service of his employer or acting within the scope of his 
employment; but direct authority to Bpeak the actionable 
words, or their subsequent approval and ratification must also 
be shown.^ 

Both master and servant may be held responsible for injuries, . 
either to strangers * or to other employees ; * and a nonreddent 
corporation cannot procure a separation of a joint action so as 
to avail itself of the right of removal of the case from a state to a 
federal court.* The law of one state directs that in actions for 
damages agunst an employer, when the injury is the result of 
the negligence of a co-employee of the person injured, such 
negligent employee shall be named in the verdict." If the li- 
ability of the employer is based solely on the rule of respondeat 
superior, and not any participation by him in the negligent or 
wrongful act, it has been held that the employer's liability in 
such a case is separate and distinct from that of the employee, 
tmd not joint, and that therefore a nonresident employer's case 
might be transferred to a federal court ; • but the contrary 
rule is fixed as the practice of the Supreme Court/ Where an 
' emplojrer has been subjected to the payment of damages on 
account of the wrongful act of his employee, in a case in which he 
is not jointly liable, he may recover the sum paid in an action 
ag^nst the employee,' though it must appear clearly that the 
latter was guilty of negligence, to support such a recovery.' 

■ Duqumne Digtribuling Co. s. Greenbaum, 13S Ey. 182, 121 S.W. 1026. 

' Hewett *. Switt, Sfi Maaa. 420. ■ Fort t. Whipple, 11 Hud. 5S6. 

' Cheeapeftke ft O. R. Co. v. Dixon, ITS U.S. 131, 21 Sup. Ct. 67 ; Alabamn 
O. a R. Co. ». Thompson, 200 U.S. 206, 26 Sup. Ct. 181. 

» MiDD., R.L., see. 4179. • Warai b. Cincinoati, etc., R. Co., 73 Fed. 837. 

*C^iaapeake A O. R. Co. >. Dixon, aupra; AUbams O. 9. R. Co. v. Thomp- 
ton, tupra. • Smith z. Foran, 43 Coon. 244, 21 Am. B«p. 647. 

■ Bnnnui ■■ Hoel, 15 La. Ann. 308. 
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Section 103. Liability of Employers for Taxes <4 Emj^eea. 
— An incident of the relation of employer and employee that ia 
purely statutory is a provision of the laws of a few states that 
makes employers liable for taxes levied on their employees/ 
usually poll and road taxes. By these statutes the employer 
may be required to pay such taxes and recoup himself from the 
wages owing to or earned by them. The Pennsylvania statute * 
refers to alien employees only, but covers all taxes payable by 
them. Falling short of such requirements, but looking toward 
the same end are laws directing employers to furnish the names 
of employees to asaesson, road overseers, etc.' Such laws go 
to qmte an extreme in the matter of charging employers with the 
duties devolving on the public officers of the state, and are of at 
least doubtful validity, burdening employers with the discharge 
of a quasi public function from which other persons in like situa- 
tion ia every respect except that they are not employers are 
free ; * nor does the duty fall equally on employers, especially 

' Cal., PoUt."Code, bto. 2671 1 G»., Polit. Code, sec. 549 ; Idaho, R.C., ho. 
908; Ia.. Acta 1002, No. 213; N. Max., Acta 1907, oh. 06; Woah., Acti 1903, 
oh.llB; Wyo,, Acta 1905, ah. 52. 

'Aotoi89r,No. 108. 

•Ark. Di8.,ieo.S365; Cal. Pen. Code, aec. 434; Colo., A.C., MO. 3967; N.C. 
Hev., sec. S201. 

• County Cotn'ta •. A«p«n Minlag Co., 3 Colo. ^p. 223, 32 Fao. 717. 
205 
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ID the case of the PennBylvaoia statute, and it seems probable 
that the law of that state would fall under the same condemofr- 
tion aa did the statute taxing employers of alien labor. (See 
sec. 56.) 

In case of a juc^ment for taxes rendered against a delinquent 
workman, the obligation devolving on the employer is in the 
nature of a garnishment, and he is liable for the payment of 
such taxes if and only if he is indebted to the employee at the 
time the notice is served, or becomes indebted thereafter.* 

Section 104. PtoJU Sharing by Employees. — Two states 
have laws containing special provisions authorizing oorpora- 
tions to arrange for admittii^ employees to an interest in the 
profits of the business. In one of these * the method is simply 
a grant of power to the board of directors to distribute to the 
employees such portion of the profits as it may deem just and 
proper; in the other instance,' provision is made for the issue 
of special stock to employees, such stock to be held only by 
them. The value of such stock is limited, and the proportion 
to the total value of the capital restricted ; the payment of 
dividends thereon is also regulated. These laws are of but little 
interest, since they are not essential to the practices indicated, 
which are much more common than is the le^slation. 

Section 105, Pensions for Employees. — The law of Pennsyl- 
vania regulating corporations coat^ns a section * which declares 
that corporations for profit may grant allowances or pensions 
to employees who have become old or infirm during service. 
Ijke the laws mentioned m the foregoii^ section, this law is of 

■ Kootenu County t. Hope Lumber Co., 13 Idaho 262, 80 Fao. 1064. 

'Coim., Q.3., seo. 3342. 

• Man., R.L.. ch. 110, boob. 37-30. • B. P. Dig., p. 424. mo. 106. 
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QO particular value, the practice being comparatively wide- 
spread and entirely indepeDdent of statutory regulationa. 

Sscnoif 106. Codperative Aaaodationa. — A number of states 
have special laws providing for the formation of co6perative 
asBOciations for profit.' So far as productive associations are 
concerned, it is the intention of these laws to provide for the 
cooperation in industrial undertakings of groups of persons as- 
sociated in corporate form to manage a bu^ess in which the 
labor shall be furnished largely or exclusively by the members 
themselves. Provision is made f^aiost the concentration of 
stock or of power, either by declaring that members shall hold 
but one share each of the stock, or by limiting the value of the 
stock one member may hold ; voting power is also restricted. 

SbctionIOT. Workmen' a Trains. — One state has a statute re- 
quiring every rulroad having a terminus in ita principal city to 
operate not less than two workingmen's trains each way daily.* 
The hours of arrival and departure and the rates of fare are 
fixed by the statute. The number of trains may be increased 
by the board of railroad commisuoners on petition. 

The object of securing reduced rates of transportation for 
worlcmen at certfun hours of the day may also be gained by 
provimons in the articles of incorporation of street railways, or 
by city ordinances; and where the ordinance requires such 
service within the city lunits, the exten»on of the bounds of the 
city will operate to extend the application of the ordinance, 
where the same charter is efEective.* 

>CoDa„ O.8., sees. 3I»2~40D1: SI., B.B., eh. 32. aeca. 103-127; Kmw.; 
a.8., mxa. 14H-I456 ; Mug., R.L., ch. 110, aeoa. 7, 69, 70 ; N.J., O.B., pp. 804- 

soe. 

> Mua., Aota igoe. eh. 403, Ft. II, wo. 18S. 

■ Pei^e V. Detroit United Railway, 102 Mich. 400. 12S N.W. 700. 
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Suction 108. Employment Offices. — Agencies having for 
their object the placing of applicants for employment or the 
furnishing of employees to persons seeking workmen are regu- 
lated by statute in many states, the large amount of fraud and 
of abuse of confidence being held to justify such action. The 
state itself has undertaken to render this service in a number of 
jurisdictions, appropriating sums of money for the mainteoance 
of bureaus of information and registration for both workmen 
and employers.' These offices are usually under the direction 
and management of the state labor commissioner, and are 
rec(^nized as a proper form of state activity. The service is 
without charge to either party, and must be uniformly rendered 
without discrimination between persons engaged in or seeking 
legitimate employment. Thus a law forbidding the furnishing 
of lists of applicants for employment to employee whose work- 
men are on strike * was declared unconstitutional as unlawfully 
discriminating between employers having employees who had 
gone on strike, possibly without justifiable cause, and other 
employers; also between workmen applying for situations with 
employers whose men are not on strike and workmen whose 
applications were not so restricted.* In other words, it was an 
attempt to enact a law not afTording the equal protection to the 
citizens of the state that is required by the fourteenth amend- 
ment. 

The regulations affecting privately manned employment 
agencies may require merely a registry of the agency and the 

< Conn., as., aecs. 4008, 4B09, Acta 1903, ch. 33 ; III., R.S., oh. 48, aeoi. 03 

to 60 ; Mioh., Acts 1907, No. 281 ; Ohio, Aoti 1001, p. 101, etc 
> 01., Aeta 1899, p. 268. 
' Matthews v. People. 202 HI. 389, 67 N.E. 28. 
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payment of a tax or license fee ; ' or they may contain the added 
requirement of good character of the apphcant for license ; * or 
of a bond conditioned that the applicant shall conduct his agency 
properly and pay damages resulting from misconduct.' They 
may, on the other hand, prescribe minutely the conduct of the 
business/ as by fixing or limiting the amount of the fee to be 
ohat^, or prohibiting the making of any charge in advance of 
the furnishing of information or assistance to the applicant, or 
forbidding the division of the fees with employer. Failure to 
secure or retain a position by the assistance of the agency may 
be made grounds for a demand for a retiu-n of a part or all of 
the fee paid. The sending of appUcants for labor to places of 
an immoral character is frequently prohibited in laws of this 
class, and the location of the ofBce of the agent in or in com- 
munication with any place in which intoxicants are sold, or in 
connection with any restaurant or lodging house may be for- 
bidden. The agent may be required to assure himself beyond 
a reasonable doubt as to the correctness of his statements, and 
the making of false statements be punished as a misdemeanor. 
Laws of this nature are clearly restrictive of the citizen's 
right to carry on a lawful busmess, and as such their constitu- 
tionahty has been challenged. They have been upheld by the 
courts, however, on the ground that they are within the police 
power of the state, exercised m behalf of the general welfare, 
and specifically to prevent fraud and immorality. "The leg- 

< Tenn., Aota 1907, ah. HI, boo. 4 ; Ky., Aoto 1904, ch. 33 ; Nev., G.L., mo. 
1187. ■ Vs., Code App.. beob. 128, 120. 

■ L>., AotB 1804, No. 58 ; Idsho, Code, sees. 668, 669. 

* D.C. (U.S.), 34 Stat. 304, 848. 36 Stat. 641 ; Cal., Bima' Pen&l Code, p. 682 ; 
III., R.S., oh. 48, aeoB. 61, 62; N.Y., Con. L., oh. 20, sec*. 170-189; Pa., Aota 
1907, No. 00 ; N. J. Acta 1007, oh. 230 ; Ohio, Gen. Code, bgob. 886-806. 
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ialature has the right to take notice of the fact that such agencies 
are places where emigranta and ignorant people frequ^itly 
resort to obt^ employment and to procure information," > 
and the evils of impo^tion and extortion that are known to have 
been practiced by private agencies warrant their regulation by 
statute.* A provision limiting the amount of charges was held 
unconstitutional in a California case,' the language used by the 
court being such as to bu^k^*^ i^ disapproval of the entire law. 
The better opinion is, however, clearly in their favor. 

A few states require emigrant agents, i.e., agents undertaking 
to procure employee for labor outside the state of rctddence, to 
pay a tax for the privilege of transacting such business, not so 
much, appwently, by way of regulation as for the sake of dis- 
couraging it entirely. Such at least would seem to be a natural 
inference from a tax rate of five hundred dollars for each county 
in which the business is carried on,* or even of one himdred 
dollars;^ while a rate of one thousand dollars per county* 
could hardly receive any other interpretation. No license is 
necessary where the hiring is done by the employer himself or 
by his agent solely for him.' The validity of this class of 
laws, as taxing laws, was upheld in a case arising imder the 
tax law of Georipa of 1898, which fixed the rate at five hundred 
dollars for each county in which the agent wished to operate. 
The contentions that the act restricted the right of a citizen to 

■ People ex rel AmutronE v. Warden, 133 N.Y. 223, 76 N.E. 11. 

'Prioe «. People, 193 lU. 111,61 N.E. 844; State v. Napier, S8 S.C. 00,41 
8,E. 13. 

> Bx paru Dioker, lU Cal. 234, 77 Pao. 024. 
« Pta., Q.S.. MO. 476 ; Go.. Acta 1907, p. 26. 
t N.C., Revisal, tee. 5108. • S.C., Auta 1007, oh. 249. 

■ Watts I. Comnumwealth, 106 Va. SSI, 56 8.E. 223. 
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move from one state to another, impured the natural ri^t 
to labor, and was class le^slatioQ vrithout a reaacHtable baeia, 
were all disallowed by the Supreme Court ; ' ncMT would this 
court impute prohibitive intent to the law. The courts of 
states having laws of this class follow this decision,* which 
itself was in affirmation of a case decided by the supreme court 
of Georgia,* 

In this connection may be mentioned statutes of a few states 
forbidding superinteadents, foremen, and others who employ 
and (Uscharge workmen, to ask for or receive fees or gratuities 
for giving employment or continuing employees in service,* 

SscmoN 109. Bureaus (^ Labor. — Offices exist in most of the 
United States as a part of the administrative force of the state, 
whose duty it is to collect industrial statistics, investigate 
conditions of employment, inspect factories and other work 
places, administer and enforce the laws enacted for the protec- 
tion of labor, and seek to improve the condition of manual 
laborers in general. The heads of such bureaus or offices are 
usually known as commissioners, and are sometimes appointed 
by the governor and sometimes elected by popular vote. The 
work of factory inspection, mine inspection, the enforcement of 
child and woman labor laws, the mediation and conciliation of 
labor dkputes, and the conduct of free public employment offices 
are some of the administrative duties with which the com- 
missioners of labor may be charged in the various states. In the 

' Wmuma ». Pears. 179 U.B. 270, 21 Sup, Ct. 128, 

■State*. Nmpier.nipni; Sute *. HobeiBoa, 136 N.C, 687, 488.E. SBC. 

• WflliamB V. Fea.n, 110 Ga. 5S4, 36 8.E. SBS. 

' Conn., Q.B., sec. 4698 ; Pla., Q.S., sec. 3713 (employment of longahoremen) ; 
Mont., Aoti 1007, ch. 62; Ner., Acta 1909, oh. 26; Pa.,B.Dig., p.4S7, secSS: 
Utah. Acta 1909, oh. S2. 
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canying out of this work tbey may be required to prosecute 
employers and proprietoi» who disr^ard tbe statutes or the 
orders of the commiasionera and their inspecting force; they 
may also be required to defend in actionfi brought by pers(ms 
who feel themselves aggrieved by such statutes or ordeis. It is 
only in this indirect connection therefca« that bureaus of labor 
call for mention here, the laws which they enforce having been 
already noted under their respective heads. 

The National Bureau of I^bor is chained mth the adminis- 
tration of no laws, its functions being investigatory only ; the 
single exception to this rule lies in the fact that the administra- 
tion of the federal compensation act (see sec. 99) is delegated 
in large part to this bureau by the head of the Department of 
Commerce and I^bor, to whom the statute is by its terms com- 
mitted for enforcement. The Commisdoner of I^bor also acta 
with a member of tbe Interstate Commerce Commission or of 
the Court of Commerce designated by the Freddent, in efforts to 
mediate in labor disputes affecting interstate common carriers. 
(See Bee 128.) 
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CHAPTER XI 

TBAin AND L&BOB A880GUTI0NB 

SBC?noNllO. Nature. — AssociationB of workingmen, whether 
members of mn^e trades or of wider industrial groups, are 
the result of a purpose to proems for their monbeis beuefita 
that are conceived to be better obtainable by concerted action 
than by individuals actii^ singly. Such associations operate 
by way of agreement, each member giving over in part his own 
freedom of action to the wiU and choice of the orgamzation in 
exchange for the benefits and protection proposed to be derived 
from his membership therein. To the extent of the scope of such 
agreements they operate as a restraint on the free action of the 
individual in disposing of his own labor, and in a resultant de- 
gree, on the free course of employment. 

Effnts to better the conditions of employment, including the 
subjects of wages, hours of labor, shop rules, and the personnel 
of the working force, are uniformly held to be lawful by the 
courts of this country, and the fact of combination in nowise 
affects the fact of lawfulness, although the power of the asso- 
ciated members is far greater than the mere sum of the indivi- 
dual forces comprising the association, and though there is a 
measure of restr»nt on trade.' With the exception of a very 
few early and entarely repudiated cases, this has always been the 

>Ma«ter SteredoiM' A«i'n. *. Walsh. 2 Daly 1 (N.Y.); C&rew >. Rutbw 

ford, 106 Mua. 1, 8 Am. Rap. 287 ; Uiuon P. R. Co. *. Ru< 120 Fed. 102 ; Nfr- 

tioiul PioteetirB Amb'u. *. CumnJnp. 170 N.Y. 316, 63 N.E. 369; Arthur ■. 

OakeB, 63 Fed. 320, 11 C.CJL 209 ; Hopkioi f. U.S., 171 V.B. 678, 19 Sup. Ct. 40. 

213 
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rule ia the United States, while in many states, and by federd 
enactment, the lawfuhiess of labor aasociationfi is declared by 
statute ; * special provisions may also l>e made for their incor- 
poration.* 

This broad statement as to the legality of associations and 
agreements must be qualified as soon as the conduct of third 
persons is made the subject of regulation or attempted regu- 
lation,* since one man's rights end where another's be|pn, though 
at what point this line is to be drawn has been the subject of 
numerous divergent opimons ; * nor can a man lawfully bind 
himself irrevocably to a surrender of his own choice and will. 
In other words, the voluntary character of the association must 
be maintained, and excessive fines or forfeitures to compel the 
observance of membership agreements cannot be enforced at 
law, even against the party mftlring them.' The preservation of 

'C^., Acta 1003, ch. 289; Colo.. A.S., aeo. 1295; N.Y., Con. L., ch. 40, 
seo. 682 ; Pa., B. P. Dig., p. 4W, seoo. 72, 73. 

■ lo-nn, Code, sees. 1642, 1643 ; La., R.L., sec. 677, Acta IB90, No. SO ; Masa., 
B.L., ch. 125. sees. 13-16; U.S., 30 Stat. 424, Comp. St., p. 3204. 

■ U.S. >. Debs, 63 Fad. 436, 64 Fed. 724. 65 Fed. 210 ; In rt Debe. 168 U.S. E64, 
15 Sup. Ct. 900 ; Loewe >. Lawlor, 208 U.S. 274, 28 Sup. Ct. 301 ; Piokett v. 
Walsh, 192 Mass. 672, 78 N.E. 763. 

< The geaeral principle seenu to be well eipreased in a ease (Outran *. Qalen, 
162 N.Y. 33, 46 N.E. 207), in which a nonunion employee waa auine to recover 
damages for his discharge made in pursuance of an agreement that only union 
men should be emploTed, In this case the court said ; " Public policy and the 
interests of society favor the utmost freedom in the cituen to pursue his lawful 
trade or calling, and if the purpose of an orEauiiation oi combination of working- 
men be to hamper or restrict that freedom, and. through oontracta or airange- 
menta with employers, to coerce other worldngmen to become members of tbo 
orgatiiaation and to coma under its rules and conditions, under the penalty of 
the loss of their positions and of deprivation of employment, then that purpose 
■eems clearly unlawful, and mlUtatea againat the spirit of our government and 
the nature of our institutiont." 

• Hsrtdl >. White, IBS Mass. 266, 69 N.E. 1086 ; Boutwell v. Marr, 71 Vt. 1, 
42 Ad. 607; Willcut A Sons Co. >. Bricklayers' Ben. F.U.. 200 Mass. 110, SS 
N.B. 697 ; OstMnr >. Buamng, 106 Wis. 1. 81 N.W. 1003. 
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a reasooarble degree of liberty of actioa on the part of the mem- 
bera of organizations, other workmen, employers, and the pubUc 
geaerally would appear to be the f imdameDtal obligatioa which 
combinations of the sort under con^deration should be required 
to meet.* The fact is not overlooked in this connection that 

' In the OMeof Martellii. White, dted above, a Ttdiintary aaiocifitioii of gran- 
ite manuf BctureFS had agreed to limit thur biuineaa tranaaotiona to memb«itt of 
the Bsaociation, under a penalty not to exceed five hundred dollars. MartMl, 
a quairymaD, who waa not a member of the asBooiation, complained of loss of 
trade by reaaon of the agreement. Memben of the asaooiation had in faet 
dealt with him until the enforcement of penalties caused them to oense. The trial 
court luled that MarteU had no gniund of actioD, but on appeal it waa hdd that 
though the end sought, i,»., the advanoement of the business interests of the 
members, was not illegal, the fact that there was arbitrary and artiGcial inter- 
ference with the choice and acts of the memberB of the association, afforded suffi- 
cient grounds to support an action. The coercive system of fines, eoforoed by a 
tribunal not legally constituted, even though aoaented to in the originB] agree- 
ment, WHS held t« result in illegal restraint, used as it was to enforce a right, not 
absolute, but conditjonat, and inconsistent with the conditions upon which the 
right rests. The case of Boutwell >. Marr waa cited in this caae, the circum- 
Btauces having been quite similar. In the Boutwdl case the court said : " The 
law cannot be compelled, by any initial agreement of an associate member, to 
treat him as one having no choice but that of the majority, nor as a willing par- 
ticipant in whatever action may be taken. The voluntary acceptance of by- 
laws providing for the imposition of coercive fines does not m&ke them legal and 
collectible, and the standing threat of their imposition may properly be classed 
with the ordinary threat of suits upon groundleBs claims." 

Wbile the above cases are not those of combinations of workingmen, the prin- 
ciples of the Martell case were directly applied to a labor organiiation seeking 
to enforce a strike order by fines on members unwilling to leave tbrnz employ- 
ment (Willcutt A Sons Co. >. Bricklayers, etc., aupra) ; to a case in which a labor 
union sought to enforce a fine against an employer of some of its members for not 
tfving all his work to union workmen (Carew v. Rutherford, 106 Mass. 1, 8 Am. 
B«p. 287 : the fine waa pud, but the court allowed Carew to recover it, as no 
one has tite ri^t, "either alone or in combination with others to disturb or 
aimoy another either directly or indirectly, in his lawful business or occupation. 
or to threaten him with annoyance or injury, lor the sake of compelling him to 
buy his peace." See also March >. Bricklayers' and Plaaterem' Union, 79 Conn. 
7, 63 Atl. 291) ; and to a caae in which a ntembei was ordered to pay a fine for 
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there is "aa undoubted, aad, from the practical standpoint, 
probably unAssailable determinatioa of the state to diminish 
the natural inequality of capital and labor, by prohibitii^ com- 
binations of capita and pennitting combinations of labor." ^ 
But legislative expresuon of this intent does not authorize in- 
terference with the lawful busdneas of employers,* or mth the 
conduct of workmen who may not choose to become or remmn 
members of labor orgamsations.* The right of action for dam- 
ages for interference with business or employment is therefore 
not precluded by statutes expressly legalizing labor combina- 
tions;' and a law atten^ttii^to absolve from liability of this 
sort would doubtless be declared unconstitutional. So that 
though labor agreements are in some respects legalized in a 
sense in which capitalistic agreements are not, and assuredly in 
a sense quite tn contrast to the status of such agreements under 
the prohibitive statutes of Great Britain in force at the be^n- 

aUesed vioUtions of unioD tuIsb (Breniuui *. Hstten, 73 N.J.L. 729, S6 AU. 
165 : Brennan waa held not to be obliged to pay the fioe or submit to the order 
of the union to give up his place for a year, dnce an original agreement to submit 
to auoh diadplina, even if made, would be contrary to public policy and therefore 
Toid. See alw> Schneider i. Local Union No. 60, 1 16 La. 270, 40 So. 7O0 ; More (. 
Bennett, 140 lU. 69, 29 N.E. S8S). 

I Tledeman, State and Federal Control of Feraona and Property, p. 423 ; 
ptr emtra, Bddy on Combinaijons, seca. 804-^7. 

> Old Dominion aS. Co. v. McEenna, 30 Fed. 48 : Ooldberi ■. StaUemea'l 
Union, 149 Cal. 420, 86 Fac. 806: Fierce «. Same. 166 Cal. 70. 103 Pac. 324; 
Farmen' L. * T. Co. >. N. P. R. Co., 60 Fed. 803 ; Arthur t. Oakea, 63 Fed. 310 ; 
Loewe >. Lairlor, 208 U.S. 274, 28 8up. Ct. 301. 

> Curran «. Oalen. 152 N.Y. 33, 4S N'.E. 297 ; People v. Smith, 5 N.Y. Or. 509 : 
People t. Walsh, a N.Y. Cr. 292; Cumberland 01a« Mfg. Co. v. Olaaa Bottle 
Blowers' Aaa'n, 59 N.J. Eq. 4S. 46 Atl. 208 ; Flaceua >. Smith, 199 Pa. 128. 48 
Atl. 894 ; Lucke *. Clothing Cutters, 77 Md. 396, 26 Atl. S06. 

•Frank *. Herold, 63 NJ. Eq. 443, 62 Atl. 162; Curran >. Galen, supra; 
Berry *. DonovMi, 188 Mas*. 353, 74 N.E. 603 ; Purvis (. Dnhed Brothwhood, 
214 Fa. St. 348, 63 AU. 685. 
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mng of the last century, they are yet necessfirily controlled by 
the same general principles of law as are associations of capital,* 
and more particularly associations of employers.* It is there- 
fore not permissible, in a study of trade or labor associations, 
to overlook any point as to the form, nature, purpose, or methods 
of the organization that would be pertinent in examining other 
combmations, though the effect of special statutes and of court 
decisions will necessarily receive attention. 

Section 111. Stattta. — The powers of an incorporated union 
are such as are given to it by its charter, and any member, as a 
party in interest to the acts and undertakings of the society, 
may call upon the courts to compel the observance by it of its 
charter provisions.* It may be enjoined,* and adjudged guilty 
of contempt for the violation of an injunettoa, and fined there- 
for, as any other corporation.* Such a body cannot, however, 
procure an injunction against a rival oi^anizatioa to prevent its 
own ^miption by persuasion or other means calculated to 
cause its members to abandon the compUuning organization; 
fflnce its threatened dissolution ^ves it no grievance on its own 
account, and any interference with the rights or conduct of the 
members is a matter for their own consideration and aeUon.* 

The ordinary incidents of corporate existence attach where a 

> Loewe *. Lawloi, nipra; Wster^-Pieree On Co. >. State, 48 Tex. Civ. App. 
162, 106 aw. 918. 

• Atkins >. netcher Co., 06 NX Eq. 058, 55 Atl. 1074 ; WiUoer *. SilTeniuui, 
109 Md. 341. 71 Atl. 903. 

' naberty *. LoDgihareiQen'a Ben. fioe., 99 Me. 253, 59 Atl. G8. 
*Cawy *. TypographicAl Unian, 45 Fed. 135; Ccbui d'Alene Conaol. Min. 
Co. «. Miners' Union, 51 Fad. 200. 

• FrankUn Dmon f . People, 220 lU. 356, 77 N.E. 170 ; Msatei Hoiwshoers' 
Asi'D V. Quinlivan, S3 App. Div. 459, 82 N.Y. Supp. 2S8. 

• Silver Stste Couneil No. 1 *. Rboades, 7 Coto. 211, 43 Fao. 461. 
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labor organizatioD procures its incorporation; these include 
the power to sue and be sued, and its legal and financial liability 
to the ertent of its funds for its corporate acts and proceedings, 
being represented, as are other corporationa, by properly desig- 
nated and authorized boards or officials.' What has been said 
as to exceptional treatment of labor organizations finds illustra- 
tion in this connection, since such bodies are permitted to in- 
corporate, while the laws governing corporate action generally 
are made inapplicable to labor unions by special provisos. 
Such exemptions occur in the enactments known as anti-trust 
laws,* in insurance laws,* and in the Federal statute providing 
for the taxation of corporations.* That these laws are dis- 
criminatory in favor of organized labor as against other forms 
of oi^anizations probably no one would care to dispute, and it 
has been broadly intimated that provisions of this sort are un- 
constitutional,' while on the other hand, a clause exempting 
labor unions from the provisions of an anti-trust law has been 
declared constitutional.* 

Though the incorporation of labor organizations is thus per- 
mitted, or even encouraged, they are for the most part unin- 
corporated, and are frequently described as voluntary associa- 
tions as distinguished from partnerships on the one hand and 
from incorporated bodies on the other. Though they require 
the payment of an initial sum on entrance, and of periodical 

1 Fnmldin UnioD v. People, tupra. 

■La.. Acta 1892. No. 90, sec. 8 ; Mioh., C.L., sea. 11382; Moot., Pen. C, 
me. 325; Nebr., C.9., see. 6343a, etc. 

■ Mass., Acta 1S09, ch. S14, sec. 30. 

•Act of Aug. e, 1909, 3e Stat. 113. 

' Goto V. Murphy, 159 Pa. St. 420, 28 AU. 190 ; fn re Grioe, 79 Fed. 627 ; 
Watera-Piecoe OU Co. t. State, 48 Tei. Civ. App. 162. 106 S.W. 918. 

« aerdfUltd >. Anderson, 66 Nebr. 252, 92 N.W. 306. 
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dues, they are not thereby constituted aasociations with a capi- 
tal stock; and not being conducted for profit, they are not in 
general subject to the regulations of law applicable to bufdnesa 
assodations, incorporated or otherwise.* 

Such bodies have at common law no legal status or authority, 
ranking with merely social organizations, so far as rights and 
powers are concerned.' The charter, so-called, of such an as- 
sociation is not granted by the state, but by a superior organiza- 
tion, and is rather a certificate of affiliation than a charter. 
The identity of an organization depends on its individual mem- 
bership and their mutual ^reements rather than on any char- 
ter or certificate of affiliation, so that the latter can be changed 
without affecting the organization as an entity.' It conveys 
no property rights, but is a basis for such ^reements as persons 
wishing to become members are supposed to make, and is binding 
to the extent at least of making conformity thereto obligatory 
under penalty of loss of membership.* The nature of such 
orgamzations is in part the result of the mutu^ agreements of the 
members among themselves on the basis of such charter and 
the constitution and by-laws, which are construed as being con- 
tracts between the members,^ thus giving rise to a quad corpo- 
rate organization; and it is in part the result of a joint interest 

1 Burt t. Lathrop, 52 Mich, 108, 17 N.W. 718 ; St Paul Typothetee r. Book~ 
blndera' Union, 94 Minn. 3G1, 102 N.W. 725. 

'In re Higgins, 27 Fed. 443 ; Bt. Paul Typothotre v. Bookbinders' Union, 
tupra; Mayer v. Joumeymen Stone Cutters, 47 N.J. Eq. 610, 20 Atl. 492 ; Bar- 
bour *. Albany Lodge, 73 Ga. 474 ; Iron Moldero' Union «. AUu-Ciudmen Co., 
108 Fed. 45, 91 CCA. 031. 

■ ShipwriKbtB', etc.. Aaoociation i. Mitchell, (Wash.), Ill Pac. 780. 
• O'Brien «. Musioal Kotective Union, 64 N.J. Eq. 525, 54 Atl. 150. 

■ Brown «. Stoerkel, 74 Mioh. 269, 41 N.W. 921 ; HaminetBt«in >. ParsoDB, 38 
Mo. App. 333 ; Hyde i. Woods, 94 U.S. 523 ; Screwmen'a Aja'n v. Benson, 75 
Texas 565, 13 8.W. 380. 
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of the membeiB in ao^ funds or property accumulated by the 
association or by its agents or trustees, which, together with the 
fact that there is no reeponuble entity formed by incorpora- 
tion of any sort, leaving the individual members anawerable for 
the debts and acts of the association, ^ves to such associi^ 
tions at least some of the aspects of a partnership.^ The rule 
as to partnership funds is also applicable, so that where an ac- 
tion is broi^t agtunst an unincorporated association, its funds 
will be exhausted before the property of individual members is 
attached.* 

The cases above rated are munly those in which the ri^ts 
of nonmembers were affected. The case is different when 
peisoDS in the relation of fellow-members, bound by mutual 
agreements, raise questions within the association ; and where 
the property of the association has been the subject of litigation 
between members it has been held that the laws applicable to 
coixM>rations come into play.* In the Barrett case the court 
went so far as to deny altc^tber that a voluntary association 
not for profit partakes of the nature of a partnership,^ though 
this may be regarded as a result of an ezcluEdve consideration 
of the point in issue, which was the right of a withdrawing mem- 
ber to retain a portion of the union funds which was at the time 

> KusM Fumitute Co. «. Amalgamated Woodwotkeis, 106 Ind 421, 75 N.B. 
877 : Atkins v. Fletcher Co.. 65 N*. J. Eq. OSS, 65 Atl. 1074 ; Patch Mfg. Co. t. 
Capduo, 79 Vt. 1, 03 Ati. 938 ; ABu-Chalmera Co. i. Iron Mddsra' Union, IfiO 
Fed. I66j Pattaraon t. District Coundl. 31 Fa. Super. 112; Rhode «. United 
Slates, 38 Wash. L. R. 20, 34 App. D.C. 240. 

■ Inbnach *. FarweU, 06 U.S. MO ; Bnuuou *. Industrial Wwkn* <rf the Worid, 
80 Nev. 270. 96 Pao. 364. 

> Niblack on Societies. 221 ; Local Union No. 1, TestilB Workers s. Barrett, 10 
R.I. 063, 30 Atl. 6 ; Rhode «. United States, tupra. 

'See also BichnioDd «. Judy, Uo. App. 406; Broim t. Sto^kd, (K])ni; 
St. ^ul Typothetce t. St. Paul BookUndets* Unicm, supra. 
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in hia hands. The court ruled that there was no psrtnerahip 
interest in any member giving him a ri^t to any Bhare, propra^ 
tionate or otherwise, in the funds or property of the association. 
"He has merely the use and enjoyment of it while a member, 
the property belonging to and remaining with the society," a 
view which ia clearly correct, though it involves the imputation 
of a measure of corporate rights to a voluntary association. In 
the strict application of the common law rule, however, volun- 
tary associations of this nature cannot be recognized in their 
collective capacity and name as having any I^al existence apart 
from their members ; they cannot, therefore, sue nor be sued, 
and it has been held that if incapacity is pleaded, an injunction 
will not lie against such an association,* and that no judgment 
wiU lie agfunst an unincorporated union even though it has an- 
swered as defendant ; * though the court held in the latter case 
that an injunction would properly issue against a trade-union 
by name, and would operate to restrain all members who had 
knowledge of it.* It was held on appeal in the Allis-Chalmers 
case that where an action has been begun as against an associfr- 
tjon, and an answer has been made on behalf and in the name 
of the association, the question of incompetency not being 
nused, proceeding had will bind the association, and no ques^ 
tion of incompetency will be heard on appeal.* The question 

> KuBca Pumiture Co. >. AmalgAmated Woodworkan, 166 lud. 421, 7& N.E. 
877 ; Hckett v. Wdah, 192 Masa. fi72, 78 N.B. 7S3. 

• Allio-Chalmen Co. >. lion Maiden' Union, ISO Fed. 156. 

' Bee also Iron Molders' Union ■. Alli^^balmen Co., 166 Fed. U, 91 CCA. 
B31 ; JoDu Glan Go. >. GUn BotUe Blowen' An'n., 72 N.J. £q. 663, 60 AtL 
D63; In n Deba, 148 U.S. 664, 16 Sup. Ct. 900; AmerioMi Steel A Wire Co. «. 
Wii* Dimwera, 90 Fed. 608, and ««m« there dted. 

•Inm Molden' Union «. AUis-Chslnien Co., 166 Fed. 4fi, 91 C.CjL 631; 
B«nie« ft Co. >. Chicago Typognphio^ Union, 232 IlL 404, S3 N.K 932. 



byGooglc 



222 LAW OF THE E&tPLOTMENT OP LABOR 

ia inevitable alao aa to the effect of the violation of an injunction 
issued agiunst an association, and in what form punishment for 
contempt can be directed agunst the organization; and it 
apfwars that the rule that no judgment will lie ^funst an unin- 
corporated body would ncceesarily pve way when that bo(ty 
has disregarded an order of the court directed ^}ecifically to it. 
As the punishment of an association considered in its corporate 
nature can be strictly only by a fine, the property of the associa- 
tion would first come under the hand of the court in the satis- 
faction demanded ; > but on account of the partnership nature 
of voluntary aBBOciationB, the members' property may be at- 
tached, on a proper sbowii%* ot the members and officers 
imprisoned, where the punishment is for contempts or criminal 
acts,' since the law will not be placed in the position of pro- 
nouncing penalties upon an abstraction such as an intm^ble 
organization, leaving the members free to disobey the orders of 
the court with impimity. 

In the absence of statutes fixing the capacity of an unincoi^ 
porated association it has been held in many cases that actions 
may be had by or against the members as individuals only, who 
may sue or be sued either by joining all of them, or one or more 
for all, if the numbers make it impracticable to join all.* In 
the case last cited it was stated that the rule generally followed 
in Massachusetts requires the members to be individually 

> BamoB A Co. >■ Chioago TyiKigraphioal Duion, itipra. 

• Patch Mfi. Co. I. Capelesa, 79 Vt. 1, 63 Atl. 938 ; Patteraon i. Distriot Coun- 
cil, lupra; Btanaoa >. Induatrial Workers of the World, tupro. 

• US. ». DetM, 64 Fed. 721 ; in ra Deba, 168 U.B. 664, 16 Sup. Ct. 900. 

• Allis-Chklmen Co. >. Iron Moldcn' Union, 160 Fed. 156 ; Cieland t. Ander- 
MD, 68 Nebr. 252, 92 N.W. 308 ; St. Paul Trpotbetn v. Bookbinders' Umon, 
nprs; FiokeH •■ WaUh, 192 Mue. 672, 78 NJL 7S3. 



byGooglc 



TRADE AND LABOR ASSOCIATIONS 223 

joined in suits at law, while in equity proceedings representative 
members may be taken for a numerous class. 

On the other hand are the cases abeady cited in which the 
union was regarded as an entity, and as such held liable in 
damages. In this view, damages may be assessed against an 
oi^Eanization in an action ag^nst it alone,* or agunst a union SB 
a joint wrongdoer with a designated person or persons;* and a 
nonsuit was upheld by a federal judge in a case where the 
plaintiff sought to recover damages for a violated contract of an 
unincorporated society against four members who were sued 
"individually and for themselv^ and for others, officers and 
members of the unincorporated association." * 

The matter may be settled by lepslation authorizii^ the 
bringing of actions at law or suits in equity by or agwnst unin- 
corporated associations having some distinguishing name or 
de^gnation by such title ; * or by a law authorizing one of a 
number of persons jointly concerned as plaintiffs or defendants 
to appear for all.' A law of the former class,* granting the 

1 Furvia i. Brotherhood of CanwntsrH and Joinen, 214 Pa. St. 348, 63 Atl. 586. 

■ WyemoD r. Deady, 79 Comi. 414, 66 Atl. 129 (Deady was the buuaew 
agent of the uiuon} ; Branson i. Industrial Workers of the Worid, supra. 

■ Ehriicb V. Willeoski, 133 Fed. 436, citing Ash s. Guie, 97 Fa. 403, 39 Am. Hep. 
818 ; Pain r. Sample, 158 Pa. 428, 27 AU. 1107. <Ttiia case evidently turned on a. 
olaasification of the union as a beneScial society, coming under a statute of the 
■tate (B. P. Dig. p. 21B, sec. 16) by which members of such societies were Tdiered 
from peisoD^ liability for the obligatiolls of the society, which mi^t be proper 
if a breach of contract only was under oonsideratlon, but which could hardly be 
faudy applicable in many casee wltere union aotivitieB were under consideration.) 

• Mich., C.L., sec. 10025 ; Conn., G.8., aeo. 583 ; M. J., O. 8.. p. 2588 ; Vt., 
VS.. sec 1448. 

• Ind., A.8., see. 270 (iee Bourse «. Marshall, 23 Ind. 194) ; Ohio, Gen. Code, 
•so. 1 1267 (see Eealey >. Faulkner, IS Ohio 3. A C. P. Dec. 408) ; Ner., C J.., leo. 
8109 (sea Branson r. Industrial Workers of the World, *upra). 

• Mich.. C.L., sea. 10025. 
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rig^t of aciioQ ag/aost the organuation iritliout limiting the 
common law r^t to proceed against the members as partners, 
was held to be constitutional and applicable to a labor organiza- 
tion.* The action of the court in the case in which a nonsuit 
was granted on account of the action being broi^t agunst 
oertun members of the union rather than against the unioa as 
a whole * would restrict recovery of damages in a civil action 
to the funds of the association, which corresponds to an action 
against a corporation. As pointed out in the note, supra, this 
view rests on a statute of the state of Pennsylvaiua. 

As to the contracts of an umncorporated association, tite in- 
dividual memben are liable at conmion law either because they 
held themselves out as agentsof a principal that had no existence, 
or because they are themselves principals, wnce there is no other 
in existence.* Part of the members cannot sue others on a 
contract of an association ; * or for tort on account of the neg- 
ligence of one employed by the association, ance any such per- 
son is as much the employee of the aggrieved party as of his 
associates.* In this ruling the law of principal and agent is 
broi^ht into view, which was formally held to apply in a case 
mvolving contracts between two unincorporated associations.* 
The agency must be clearly made out, when a contract is the 
subject of action, «nce no individual member's liabiUty will be 
presumed from the mere fact of assodation.' 

' n.a Heater Co. v. Itoa Molden' Uoioii. 120 Mioh. 354, 88 N.W. SS9. 

• EhtUolt «. Willeuiki, npro. ■ Lewis ». TittOQ, 64 Iowa 220, 10 N.W. 911. 

• MaMahon t. Bauhr, 47 N.Y. 67. 

• Martm «. N.P.B. AM'n., 08 Mian. E21, 71 N.W. 701. 

*Bt. Paul Typotbetc «. St. Paul Booklaiideia' Umon, niiira, dtiiiK £3timai)- 
tnilt t. RobinBOD, 62 Minn. 33S, 64 N.W. 188. 

' Richmond >. Judy, 6 Mo. App. 465. Bee tiao Lawloi ». Loewe, 187 Fed. S22 
(CO. A.). 
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Bring volimtaty associationa, their nmntenance and preser- 
vation or the continued membership therein of any individual 
is not a subject that the courts can undertake to direct or se- 
cure,' though memb^s will be protected against improper 
emulsion or other action depriving them of valuable status or 
oi property in imion funds, tools, or other advantages.* 

It is obvious that in many respects courts of equity are better 
adapted to the determination of the rights of such bodies and 
of persons in controversy with them, since their intangible na- 
ture and the frequent inaccesmbiUty or nonexistence of associa- 
tion funds make proceedings ^unst the persons of individuids 
tiie only method of enforcii^ rights, which is a method of pro- 
cedure for which courts of equity are especially adapted, the 
judgments of law courts beii^ generally enforced agunst a 
dedgnated fund or object by proceedings in rem; there is, how- 
ever, a growing tendency to sink the distinctions between the 
two forms of procedure. Under the En^ish ccmunon law, an 
unincorporated association could not come into court for any 
redress whatsoever of collective grievances, since the piintjng 
of charters of incorporation was a jealously guarded function of 
the state, and no body of men could by associating themselves 
together without such a charter arrogate to themselves any of 
the functions of an entity independent of and apart from the 
individuab composing it.* A treasurer might therefore em- 
besde the association funds with impunity.* This has been 
made the subject of statutory provision, however, so that there 

'O'Brienv. MufflcalM. P. A B. Union, B4 N. J. &q. 626, U Atl. ISO. 

■ 0*611611 *. MuBcal M. P. A B. U., tupra; Wein v. Ssme, 180 Pa. Bt. 446. 42 
Atl. lis ; SteiDBTt V. Cnited Brotherhood, 91 Minn. 180, 97 N.W. 668 ; Cotton 
Jamnen, etc., «. Taylor, 23 Tex. Qv. App. 367, £6 S.W. 563. 

' Lloyd t. Loring, 6 Vea. 773. • Erie, Trade UnioiM. p. 4. 
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b now a r^t in the members represeating aa association to 
proceed againat a defaulting officer tor the recovery of associa- 
tion property.' There is in the United States no question as 
to the r^ht of an association not formed for illegal purposes to 
muntain an action for the recovery of its funds.* 

Section 112. Rules, By-laws, etc. — The constitutiosB, rules, 
by-laws, or by whatever name called, the agreements accepted 
and entered into by the membera of associations are contracts 
between themselves, and in so far as they are Intimate, will, 
on a proper showing, be enforced by the courts.* While a de- 
gree of restraint of trade is involved in every agreement not to 
accept employment except under conditions conforming to a 
rule fixed by an association, this fact alone does not invalidate 
such rule, so far as internal administration is concerned, but the 
extent, purpose, and methods of enforcement of such agreements 
may bring them under the ban of the law. A man cannot enter 
into a valid contract to the injury of a third party or the 
prejudice of the public/ and what an individual cannot lawfully 
do alone he cannot do by union with othera, so that an agree- 
ment to surrender industrial freedom to an association is invalid 
and may vitiate the entire baaa of an association's agreements.' 
Thus an association was not allowed to enforce a fine against a 
member who had bid less for a piece of work than the rate fixed 
by the association of which he was a member, tboi^ the fine 

1 31 A 32 Vict., ch. 116. Ses R. «. BlackbuRi. C.C.C.. Dee. 17, 1S68. 

• Snow s. Wheder, 113 Masa. 179; Browns, Stoerliel, 74 Mich. 269, 41 N.W. 
921 ; Rhode ». United Stntes, 38 Wash. L. Rep. 26, 34 App. D.C. 249. 

> Flaherty v. Portiand LoDgBhorsmen'a B. Soc., 99 Me. 253, 69 Atl. 58 ; Brown 
1. Stoerkel, 74 Mich. 269, 41 N.W. 921. 

• Crawford v. Wick, 18 Ohio St. 190, 98 Am. Dec. 103. 

• Eodey a. FauUuMt, 18 Ohio S. * C. P. Deo. 498. 
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was assessed in accordance with the rules; and this on the 
ground that while there was not an actual monopoly or control 
of the class of services involved, so far as the agreement wesot 
it was restrictive of competition, and subject to the same legal 
objection as a more extensive combination.' The court in this 
case went no further than to refuse to lend its aid in the collec- 
tion of the fine, but a rule that prescribes the violation of con- 
tracts or a refusal to handle interstate commerce from a pro- 
scribed railway, or otherwise brii^ about a conflict with public 
policy, will not only not be enforced, but will be made the sub- 
ject of judicial condemnation,* even to the extent of the disso- 
lution of the offending association.* It has been held that 
courte have no visitorial power to determine the reasonableness 
or otherwise of the rules of an association, the only question 
beii^ as to whether or not they have been adopted according 
to the agreed methods of the body concerned ; * but it is obvious 
that this can relate only to the rules as such, and not to their 
enforcement or operation. If no property rights are involved, 
the enforcement of the rules will in general be left to the organi- 
sations themselves, and the courts will not intervene in such 
voluntary and personal matters as are usually involved in as- 
sociation arrangements ; * but where there are valuable rights, 
as of tools or other property, or benefit or insurance funds, or if 

■ More V. Bennett, 140 lU. 69, 29 N.E. S8S. Bee also B&iley ■. Muter Flumb- 
en, 103 Teon. 99, 62 S.W. 863. 

' Waterhouse v. Comer, 56 Fed. 149; Oatiow r. Bueuing, 106 Wis. 1,81N.W. 
1003. 

■ Kealey ■. Faulkner, tupro. 

• Qreen ■. Felton, 42 Ind. Anp. 67G, 84 N.E. 166. 

■ O'Brien v. Muncal P. A B. Umoii, 64 N.J. Eq. 626. 64 Atl. 160 ; Serow 
nen'g, etc, Abs'q. v. BenMn. 76 Teiaa 666, 13 S.W. 3S0 ; Jetton-Dekle Lumber 
Co. 1. Mather, 63 Fla. 969, 43 So. 690. 
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privileges of employment are affected, ^e courts will Bee that 
the rules are strictly complied with for the protectioa of mem- 
bers in their rigbte thereunder ; ^ so also in regard to objections 
of members against acts alleged to be outside the scope and pur- 
pose of the organization as indicated by its r^ulations ; and any 
member is entitled by his rights as such to call on the courts to 
enjoin a departure by the organization from its proper field of 
action.* Courbi have also gone so far as to pronounce existing 
rules and by-laws inadequate to protect the members' rights, 
or unreasonable and void as determinative of a member's just 
rights.* 

Not every rule that is unenforceable at law is, therefwe, void, 
but the courts will say no more than that the persons party to 
such agreements are left to their own contracts, unless actually 
unlawful ; and no legal sanction of such border line agreements, 
as, for instance, those in restraint of trade, will be given.* 
Where the enforcement of such rules by a union is shown to 
work injustice upon a member, he may by repudiating his agree- 
ment, recover upon an independent ground of action, his agree- 
ment being contrary to public policy.* And an employer's 
right to a free labor market will support his right to an injunc- 
tion to prevent the enforcement of the rules of a labor organisa- 

1 Steinart >. Carpentera uid Joinera. SI Mioa. 180, 97 N.W. 668 ; Flaherty *. 
Longshoremen's Beneficd&l Soc.. lupra; Brennan d. Halters, 73 N.J.L. 7ZS, 65 
Atl. 166 ; ThompBOD «. Locomotive Engmeen, 41 Teiai Civ. App. 176, 91 S.W. 
834. 

* Flaherty s. I^onssboremen, mpra; Otta >. Joumeymeo Tailon, 7fi Cal. 
308, IT Pao. 217. 

•People <t. Mtuical U.P.U., 118 N.V. 10t,23 N.B. 129; Cotton Jammers', 
etc., Asi'n. >. Taylor, 23 Teia* dv. App. 307, M S.W. K3. 
•O'Brien I. Musical M.P. AB.tJ., nipro. 

* Brennan *. Hattera, supra. 
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tion by means of fines and penalties against its members who 
may wish to continue in ot to enter his employment.' It 
follows that rules and penalties Erected against persons not 
members of the association are void, once no one can be required 
to purchase his freedom to earn a llTelihood by submission to 
regulations imposed upon him by other than governmental 
agencies.* 

It has occurred in actions agtunst persons who were members 
or officers of labor oi^anizations that the defense was offered 
that the acts compltdned of were done only as carrying out the 
rules and orders of the union. From what has been said as to 
the status and character of volmttary associations, it is apparent 
that such a defense could not be allowed, and the courts so hold,* 
intimating broadly that the enstence of rules prescribing such 
conduct as was made the ground of the action was in itself proof 

> WiUout A Soot Co. t. Bricklayers' Union, 200 Maas. 110, 86 N.E. 870 ; Jeney 
City Printiiig Co. «. Caaaidy. 63 N.J. Eq. 7S0, 63 Atl. 230 : Lonsahore Piintinc 
Co. V. HoweU, 20 Ore. S27, 38 Pao. 547. 

* March *. Brioklayen', etc., noiaa, 79 Conn. 7, 63 Atl. 201 ,- Union P.R. Co. 
i.Rurf, 120 Fed. 102; Carew t. Rutherford. 106 Moaa. 1, S Am. Rep. 287; Erd- 
mui V. Mitehdl, 207 Pa. 70. S6 Atl. 327 ; PickeU *. Walah, 192 Mobs. 572, 78 
NJL 753 ; Burke e. Fay, 128 Mo. App. 690, 107 S.W. 408. In the March ease » 
peiuJty was aaaeaaed agatnot a briok maoiufacturer who had sold bricks ta an 
t'unlair" boas maaon, and sul«equentiy to an employer of union labor. TUa 
latter employer waa threatened with a strike unlesa he would guarantee the 
payment of the Sne againat March. This he did, and afterwards paid the fine, 
withludding the amount out of money due March, who then sued the union to 
recover the sum. In thia he was suoceasful, the court holding that the money waa 
•ecured by threat, and not at all in the way ot the adjustment of the terms ot 
trade competitioQ; though even this would not have Justified the methods used 
to procure the pajnneat ot the money. See further, note, p. 215. 

■ Gataow *. Buening, 106 Wa. I, 81 N.W. 1003 (Buening, aa aeeretary ot a 
liverymen's aasociation ordered a hearse and carriages driven away from a 
taaenl because the undertaker was not a member) ; Boutwell >. Marr, 71 Vt. 
1, 42 AD. 007 (deteodante withheld business from Boutwell on acoount of an 
agreement under penalty to deal only with members of the aasoeiation). 
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of an ill^al purpose. It may be said, therefore, that obedience 
to aucb rules, instead of beii^ matter of defense, would rather 
be construed aa an offense in itself, the rules being evidence of 
an unlawful purpose, as ^;ainst public pohcy. The general 
limitation on rules of associations is succinctly stated in a case 
in which it was said that they must not be in violAtton of the 
l&WB of the land, or of any inalienable right of the members.' 

Where a labor organisation has been eigoined from interfer- 
ing with the employment of members of another, an act, the 
purpose and effect of which are to interfere with such persona, 
is a violation of the injunction, and the clum that such an act 
was performed merely as carrying out the rules of a voluntary 
association is no defense.* 

SscnoN 113. Membership. — The rights of members of labor 
oi^anizations are necessarily chiefly controlled by the terms of 
agreement embodied in the constitutions and by-laws of the 
organizations themselves. The effect of such agreements and 
the limitations of members' rights thereunder have been con- 
sidered in part in the foregoing section. Members will in general 
be held to look to the rulee for their rights, and actions taken 
under such rules will not be interfered with imlesa there is proof 
of the violation of civil ri^ts or of a failure of the organization 
to carry out the provisions of ite own r^ulations.* Expulsion 
is the extreme penalty enforceable by an organization of this 
class, the collection of coercive or penal fines not being favored 
on account of the restrictive features frequently contfuned in 

I Otto t. Joumeymea Tailors, 7fi Cal. 308, 17 Pbc. 217. 

> Chieago F»deratiaii of Mumoiam i. American Munoiaiu' Union, 139 HI. 
App. 66. 

■ Soraimwn'i, eta., Aai'n. t. BenMO, 7S Tex. 65S, 13 8.W. S80; Otto t. 
JouRiBTman Tailon, 76 Cal. 30S, 17 Pae. 217. 
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the rules. It has been said that no maadatory injunction could 
properly issue to compel restoration to membership of one ex- 
pelled from a society, aa a party cannot be compelled by in- 
junction to undo what he has done ; * but the weight of au- 
thority is on the other side, and where the rules are shown to 
be inadequate to protect a member's rights,^ or have not been 
complied with in due form,* or if their enforcement would be 
against public policy,* a mandamus will issue for a restoration 
to membership. This does not preclude the right to redress 
for damages shown to have accrued as the result of such im- 
proper expulsion, and the issue of the mandamus may be re- 
garded as supporting the clum for such damages.* Besides 
material interests, the standing and character of organized labor 
aa affecting opportunities of employment may come into ac- 
count in reckoning the value of membership in a labor organiza- 
tion.' A member seeking restoration to membership will be 
required to exhaust the means of redress offered him within the 
orgamzation before the courts will take cognizance of his alleged 
grievances ; ' though this rule will not be enforced where dam- 
ages are sought for the violation of property rights." Where 
loss of employment is caused by unlawful suspension, restora- 
tion by the union leaves the matter of damages open to trial at 

I ChampioD v. Haimahaii. 128 HI. App. 387. 

» People 0. Muaioal M.P.U.. 118 N.Y. 101, 23 N.E. 129. 

•Weiss B. MuaicBl M.P.U., 189 Pa. St. 448. 42 Atl. 118; Cotton Jommera', 
etc.. Aaa'n. t. Taylor, 23 Teiaa Civ. App. 387, 68 8.W. 663 ; DioEwaU b. Amo- 
eitltion, 4 Cai. App. 665. 88 Pae. 697. 

• Schneider r. Local UoioD. 118 La. 270, 40 So. 700. 

• People I. Muncol M.P.U., tupra. 

•CampbeU e. JohnwD, 167 r«d. 102, 92 CCA. 654. 

'HarriB V. Detroit TypoEraphical Union. 144 Mioh. 422, 108 N.W. 302; St 
IxMdB B. W. K. Co. V. Thompson, 102 Tex. 89, 113 S.W. 144. 
■ St, Louis S.W.R. Co. *. Thompson, supra. 
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law, and a statement by the union that it provides adequate 
means of redress will not prevent the court from taking the ques- 
tion under consideration and rendering judgment according to 
the whole evidence ; * so also where the injured person takes an 
appeal within the union on the matter of improper procedure 
under the rules, since such an appeal cannot be construed as 
waiving one's legal right to damages resulting from the pro- 
cedure of which complaint is made.* If the expulsion was 
procured by the interposition of a third party, such party may 
be joiaed as a defendant in an action for damages; but inas- 
much as he alone could not have effected the expulsion, he can- 
not be held alone respon^ble therefor.* 

It has already been pointed out that a member may obtain 
redress against a union, either where the rules bave not been 
complied with or where they do not offer adequate redress for 
grievances resulting from injurious and unwarranted action by 
the umon in its official proceedings ; and that this may extend 
Bo far as to procure the dissolution of a union and the distribu- 
tion of its funds on the compl^nt of members unfurly dealt 
with, on a showit^ that the basis of the organization is an illegal 
agreement in restraint of trade, the agreement being disaffirmed 
by the complumng members;^ the courts would, however, 
refuse to seek to secure any rights clumed by membeiB within 
such an oiganization. Where the conduct complained of is 
that of an employee or agent of the association, no redress can be 
had by a member unless against the person guilty of the wrong 
oomplained of.* 

> CuupbeU ». JohsBDii. 167 Ytd. 102, 92 C.CJL 6H. 

■ BUneh«rd t. Diatriot Couaoil, 77 M.J.L. 389, 71 AU. 1131. 

■St. Lonia 8. W. R. Co. >. Thonipaon, tupra. 

* Eeilef t. Faalkner, 18 Ohio S. A C.P. Dee. 49S. 

* Uaitin «. N.P. Bwi. Am'ii., 08 Miim. «21, 71 N.W. 701. 
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Applicants for membeiship must, of course, comply with the 
requirements prescribed for admissioa to such memb^ship, 
and no one can demand admisaon as a right. On the other 
hand, an association can make no daim on anyone not a member 
on account of benefits for protection, so called, on the ground 
that it allowed him to work for a time on jobs on which its 
members were engf^ed, or on other grounds, since the right of 
employment ia one of a free citizen, and does not depend on the 
approval of any association or body of men.* R^resentations 
made by appUcants for membership are not necessarily guar^ 
antees, but are to be reasonably construed as expressions of the 
apphcant's beUef ; as, for instance, where a workman declares 
himself able to command the average wages of bis trade. 
Forfeiture of preliminary payments on the amount of the initia- 
tion fee, the return of which to a rejected applicant is conditioned 
on the correctness of the statements made by him m his appli- 
cation, is not warranted therefore on the ground that he was not 
finally regarded by the union as competent, though it was within 
their power to reject his application.* R^resentations must be 
in good faith, however, and the courts will decide matters of 
fact submitted to them m the course of controversy; fraud or 
falu^ will be held by them as sufficient groimds for refuang as- 
sistance to an expelled member who is shown to be guilty thereof .* 

While a member of a labor ot^anisation may jom an outdde 
person as defendant in a suit for damages for procuring his ex- 
pulsion therefrom, he has as a matter of common law no recovery 
against an employer who may insist on his withdrawal from a 

> Levin >. C<mctov», 7S NJ.L. 344, 07 Atl. 1070. 
* LeriD «. Coasrove, tupra. 

■ Fuldnaon Co. *. Buildiiis Tradet Council, 1S4 CiL 681, D8 Pm. 1027; 
Emus p. BsDder, 122 N.T. 8upp. 51. 
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uiuoQ as a condition ot employment, Bince it ia a part of the 
freedom of contract of either party to make or refnua from such 
contracts on whatever grounds aeem to them sufficient.* A 
number of states have undertaken to r^ulate this subject t^ 
statute, provi<Uiig penalties agunst employen who make it a 
condition that their employees shall not become or remtun 
members of labor organinatioos.* With practical unanimity 
this type of statute has been declared unconstitutional, as in- 
terfering with the rights of all men voluntarily contracting to 
make or continue their contracts in accordance with their own 
choice, so long as nothing injurious to the pubhc interest is in- 
volved. Furthermore, such laws restrict the freedom of a 
certain class of individuals, and are held void as infrii^ng on 
the rights of such persons in the formation of contracts.* The 
sole exception to this view appears to be a ruling by an Ohio 
court that the law of that state was constitutional, since it did 
not interfere with the right to discbarge, but only prohibited 
coercmg or attempting to coerce an employee into quitting a 
union.* Such a ruling leaves the law on the statute books, but 
takes away any practical effect it may have been assumed ever 
to have. 
A certain protection of the rights of members in a colleotive 

> Boyer >. Weatero Unioa Td. Co., 124 Fed. 24S ; People *. Marcui. 1S6 N.Y. 
267. 77 N.E. 1073. 

> Cal. Fen. Code. see. 679 ; Conn.. G.S., sec. 1297 ; Man.. Acta 1909. ch. IM, 
■ec. 19: Ohio, Gen. Code, see. 12943; Okla., Acta 1Q07-190S. ch. 613; U.B., 
80 Stat. 428. 

• GiUespie o. People, 188 Ul. 176, B8 N.E. 1007 ; CoSejryiUe Brick, etc., Co. b. 
Teny, 69 Kans. 297, 70 Vac. 848; State s. Julow, 129 Mo. 163, 31 S.W. 7S1 ; 
CommoDnrealtli i. Clark. 14 Pa. Super. Ct. 43S ; State >. EreutiberB. 1 14 Wia. 
530, 00 N.W. 1098 ; Adair v. United States 208 U.S. I«l, 28 Sup. Ct. 277. 

< Davia ■. State. 30 Obio Wkly. Law Bui. 342. 
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Bense is attempted by a law of one state, which forbids the ^ving 
of bribes to officers or agents of unions for the purpose of secur- 
ing the adjustment of labor disputes, or of influencing them in 
the performance of their duties aa representatives of such or- 
ganisations.' 

Section 114. Collective Agreements. — The principles govern- 
ing contracts of employment considered in Chapter I are those 
that apply in cases of contracts between individuals ; but in the 
development of organizations in industry, there has arisen a 
form of contract in which the parties are a labor organization or 
its representative on the one hand, and an employer or the rep- 
resentative of a group of employers on the other. These 
contracts concern themselves with wages, hours of labor, das- 
ufication of employees, and, in fact, with all the conditions of 
employment. They may be said generally to attempt to provide 
for their own enforcement, by provi^ous for arbitration, the 
deposit of a forfeit, or otherwise without appeal to law. The 
legal construction of such contracts has not, therefore, been 
much discussed by the courts, and the cases available involve 
such a variety of elements that a general rule can hardly be 
deduced. The situation is further complicated by an apparent 
conflict of opinion as to the validity of such contracts as passed 
upon by the courts of (USerent states. While their validity, 
per ae, would seem to follow from the general law allowii^ free- 
dom of contract and o' association, the extent to which the 
parties thereto can go will be limited by the rule that no one can 
barter away his own freedom, or form monopolistic combina- 
tions or other contracts in violation of public policy; and an 
agreement involving enforcement by meaos of fines and penal- 

> N.Y., ex., ch. 40, sea. 380. 
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ties of a coercive nature will be conmdered aa vitiated thereby .> 
Where there is no attempt to coerce third parties, however, such 
parties can make no effective attack on a collective agreement, 
ev^i though ite observance by the parties to it may reduce the 
opportunities of the third party for securing employment,* 
unce the freedom of contract enjoyed by individu^ extends 
to them in conjunction with others for the formation of united 
contracts on matters of common interest.* Where the question 
lies between a labor union and one of its members who is un- 
willing to abide by the terms of his agreement, the rules and 
procedure of the union offer the natural and usually the only 
means of redress ; though, as already stated, these rules must not 
interfere with tiie 1^^ rights either of the employee * or of the 
employer.' But it must be a party in interest who reuses the 
question of the legality of the contract ; for'thoi^h it may be 
invalid and unenforceable as overstepping rules of public policy, 
it requires more than a mere n^ative sbowii^ of such facts to 
lead to the intervention of the courts, since on such a showing the 
law takes the contract as it finds it, and as it finds it leaves it.* 
In a recent case an injunction issued against the newly elected 
officers of a labor organization who sought to incite workmen to 
Bbnke in violation of an existing contract, thus implying that 

> Ddaware. L. A W. R. Co. *. Switchmen'B Union, IAS Fed. 511 ; Hopldna v. 
Oiley Stave Co.. S3 Fed. 912. 28 CCA. M ; Baton «. Eokenley, 6 EU. A Bl. 
17 ; BoDtweU >. Marr, 71 Vt. 1, 42 AD. 607 ; MorteU ■. White, 1S5 Maw. 2fi6, S9 
N.B. 108E. 

> Natiotinl Flreproofins Co. >. Haaan Buildan, lU Fed. 260, 169 Fed. 263 
(C.C.A.). 

■ National ProteetiTe Aas'o. i. Cuounins, 170 N.V. 316, 68 N.B. 869. 

• BrannaD t. Hatten, 73 N. J.L. 729. 65 Atl. 16S. 

• WiUcut 4 aaat Co. v. BrkkUyen, 200 Mbm. 110, 8fi N.E. 897. 

■ National Fireprooflns Co. t. Maaon Buildan, mpra, dUnt Brown «. Jaeobi' 
PhMDUwy Co., lis Ga. 433, 41 S.E. 653. 
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the contract could be fairly assumed to eecure to the employer 
raluable rights, even though no injunction would issue to pre- 
vent the workmen themselves from strildi^.^ In another case, 
in which an employer was seeking to prevent a strike and oflfered 
in evidence a contract with the union, it was held that union 
officials could not be enjoined from counselli^ with the members 
of their unions, where no strike could take place without the 
favorable vote of the members themselves ; * and in subsequent 
hearings in the Barnes case, the court refused to prevent union 
officials from counseUng with or paying benefits to striking em- 
ployees.* The validity of a contract between an employer and 
a union was upheld by a divided bench where the point involved 
was the collection of a note ^ven by the employer to guarantee 
his observance of the terms of the agreement ; * and a federal 
court directed the receiver of a railroad under its care to make 
an "appropriate contract" with an oi^anization of railroad 
employees on the subject of the coniUtions of employment of ita 
members.' 

On the ground that the contract did not call for the employ- 
ment of particular in^viduals, but only of individuals of a cer- 
tun class, it has been held that the acte of employers and em- 
ployees in terminating ini^vidual contracts could not be reviewed 
under the terms of a collective contract' It has also been held 

1 Bunes * Co. *. Ben?, 166 Fed. T2. 

■ Ddamie, L. A W. B. Co. *. SwitohmeD's Union, lupra. 

■ 167 Fed. S83, 169 Fed. 226, 94 CCA. 601. 

« Jiuxibs *. Cohen, 183 N.Y. 2S7, 7« N.B. 6 ("a regrettable decuiaii," 41 Am. 
L. R«T. 203}. 

* WatarhoiiM t. Com«r, 65 Fed. 149 (but ooadauniDS and ullinlnriin g one 
nle). 

* Bometta *. Marodme Coal Co., 130 Mo. 241, 79 B.W. 136 ; Bamea A Co. >. 
BatT, 167 Fed. S83 ; Delaware, L. A W. R. Co. t. Switohmen's Union, mpra. 
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that such an agreement is not adequate to overcome the specific 
proviBions of contracts made directly between employers and 
employees ; > and a court refused to read into individual con- 
tracts with workmen the provisions of a contract with the union 
to which the men belonged, on the ground that the union was 
incompetent to contract for its individual members ; ' nor will 
an action for damages lie against an unincorporated imion as a 
union for the breach of a contract made by it on behalf of its 
inembers, since it is not a legal person. The court declined to 
consider what would have been the result if the action had been 
brought against individual members. It went so far as to say, 
however, that if the members were in any way liable on the 
contracts of the association, the liability would rest on the doc- 
trine of principal and agent and not on that of partnership, 
since the association had not at all the nature of a business 
enterprise and could not contract as such. 

It is not easy to see, on what grounds actions could be brought 
agUQst individuals under a contract the terms of which were not 
allowed to affect the conditions of their employment. The 
better view seems to be that of a case in which it was sfud that 
in so far as there was any real contract it must have been be- 
tween individual members of the respective oi^anizatioos.' In 
this case the formal parties to the contract were the represen- 
tatives of certun employers' and employees' associations respec- 
tively, and the coiui^ held that while the resultant contract was 
in form between two international associations, there were in 
reality separate contracts between employers and employees 

' L&Dgmfide I. Olean BrewiDg Co.. 131 N.Y.S. 388. 

■ Bumetta >. MaTcelioe Coal Co., tupra, 

■ Bamea ± Co. «. Berry, 169 Fed. 225, S4 CCA. 601. 
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who were membera of the various organizations; "or rather, 
that the provisions of the contract, upon its being entered into, 
became terms of the separate contracts of employment between 
each member of the Typothetse [the employer's association] and 
the members of the union in his employ." 

The legal value of an agreement of the sort under conmd^'a- 
tion is clearly very doubtful. The moral effect has been widely 
recognized, but the incorporation of penalty provisions adds 
little to that effect, since an inquiry into all the provisions and 
tendencies of such agreements has generally resulted in disclosing 
conditions with which the courts refuse to meddle ; while the 
general rule of the unenforceability of labor contracts and the 
inequality of status that would result from binding an employer 
when the employee is free to abandon service, are obstacles to 
the grantu^ of l^al or equitable validity thereto. While an 
employer is at liberty to discbarge a workman objectionable to 
the union without incurring liability to him for the act, the 
existence of such an agreement is no defense for the union in 
cases where it procures such discharge with no other justification 
than it purposed to procure his discharge as a punishment for 
his failure to make application for membership in the union.* 
If, however, he incurs suspension from his union, the agreement 
theremth for the exclusive employment of members in good 
standing is sufficient warrant for his discharge,* and the associa- 
tion would not be in any way liable in damages for procuring his 
discharge if his suspendon was effected with proper regard for 
the by-laws of the association. It is not easy to conceive that 
a court of equity would order an employer who had contracted 

' Beii7». DoDovu), I 
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to employ only union men, to dischai^ a nonimion workman 
whom he bad retuned in violation of the tenns of his agreement, 
or to hire union workmen funushed him by union officials, 
regardless of his opinion of tb^ fitness. It would follow that a 
court of law would not enfOTce the payment of a note or other 
forfeiture conditioned on the observance of a contract of this 
sort; and the payment of a fine by an employer to settle a dia- 
pute following the alleged violation of a collective agreement is 
not conduave, unce the employer may be able to show to the 
jury in an action to recoT^* the fine that there was coercion to 
procure its payment, so that recovery thereof may be allowed.^ 

The steps that the partira themselves may take or the extent 
to which they may go in the way of strikes, lockouts, and boy- 
cotts for the procurement or enforcement of collective agree- 
ments will receive conad^ntion in other sections. 

Sbction 115. The Closed Shop. — The collective agreement 
usually embodies a sonjalled closed shop provision, restricting 
employment to members of the contractile labor organizations 
OF of bodies affiliated therewith, or to persons not "objection- 
able to the union from any cause." * If it relates to employment 
on public works, such providon is condemned with practical 
uniformity, as making an unlawful discrimination, tending to 
create monopoly by the restriction of competition, and tending 
also to increase the cost of the work, which is against public 
policy and not within the power of the contracting board or 

> Burke i. Far, 128 Mo. App. 690, 107 8.W. 408, dtloc Canw f. RudMrford, 
106 Mm*. 1, 8 Am. Rep. 287 ; Much ■. Biioklkyen' etc.. Union, 79 Conn. 7, 63 
Atl. 291. The opponte view wm teken in Jftooba ■. Cohen, •upra; see alM 
SiiDwi I. Eklpern, IM N.Y. Supp. 163, in which it wu bdd that moh a note wu 
not TOid for want of oonnderatioa. 

■ Beny >. DonoTan, 188 Man. 303. 74 NJL fl03. 
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offictais.' There is a distioction allowed between public and 
private employment in this respect, as was brought out in the 
Toole case, dted above, in which the court said that "a contract 
between private persona may provide that it shall cease to be 
obligatory or be void if either party to it shall employ noaunion 
men, and the law will permit the provinons to have full force ; 
and so with an inhibition against the hiring of union men and 
with all other stipulations which are not imposdble of perform- 
ance, not immoral, nor contrary to public policy." On this 
view a contract with an employer to retfdn in his service only 
members of the union which is party to the agreement is valid, 
BO that no injunction agfunst the discharge of nonunion mem- 
bras would lie ; * and indeed to hold otherwise would be to eUdm 
for the courte the power of supervising the conduct of employers 

> State I. Toole, 26 Mont. 22, 66 Pac. 496 ; AdunB *. Breiiasa, 177 Dl. IM, 62 
N.B. 314 ; Lewis v. Board, 139 Mich. 306, 102 N.W. 756 ; Atluta t. Stein, 111 
Oa. 789, 36 S.E. 032 ; MarahaU A Bnioe Co. v. NadiviUe. 109 Teaa. 496. 71 S.W. 
SIS. In Qua oonneoton may be noted the rulioK ot the U.S. Civil Servloe 
Commiasion and tbe declarstions of President Roosevelt in a eaae involving Uia 
li^ta of employeeA in the Government PrinldnK Office. WiUiam A. Miller, a 
booklunder, waa expelled fiom hia union, and, upon notice to the Public Printer, 
waa diaohaTSBd from his employment beeauoe of such eipulsian. On appeal 
to the dvQ Servioe CommiMion, his ranstatement was requested, slnoe "the 
Commismon does not oonsider expulsion from a labor union, beins the action of 
k body in no way connected with tbe puUic servioe nor having authority over 
public employees, to be such a cause as will promote the efficiency of the public 
■errioe." Preddent Roosevdt thereupon ordered reinstatement, saying, 
"There is no objeotjon to tiie employees of the Qovemmsnt Printing Office 
ODDstituting thnmnnlyrs into a union if they ao desire ; but no rules or rescdutions 
of that union oan be pennitted to override the laws of the United States;" and 
again, "In the employment and dismisssl of men in the government service, I 
oan no more rec<vnise the fact that a man does or does not belong to a union aa 
being for or against him than I can recognise the taet that he is a Proteotant or 
Cathidlo, a Jew or a Oentile, aa bcdng for or against him." Twentieth Bep., 
U3.C.8. Com., pp. 147-160. 

• Milla ■. Printing Co., 01 N.Y. Supp. 185, 99 Anp. Div. 606. 
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and employees in the matter of the termination and formation 
of contracts of employment to an extent entirely unwarranted 
(sec. 3.)] and the agreement can hardly be said to have had 
w^ght in influencing such a decision. A different case was 
preseated where local aasodations of employers and employees 
had entered into an agreement for the employment of members 
of the employees' association only, and a discharged workman 
sued to recover damages for the loss of employment.* It was 
held that such a contract could not be supported, that it was no 
defense to the union that it was party thereto, and that the 
discharged employee could recover damages from the union for 
interferii^ to procure his discbarge. The distinction was made 
by the judge in the Mills case between that case and the Curraa 
case that the latter was an attempt to legalize a plan of com- 
pelling workmen not in affiliation with the oi^anizatiou to join 
it at the peril of being deprived of their employment. It was 
said that there is a manifest discrimination, well recognized, 
between a combination of workmen to secure the exclusive em- 
ployment of ite members by a refusal to work with none other, 
and a combination whose primary object is to procure the dis- 
charge of an outsider and his deprivation of all employment. 
In the first case the action of the combination is primarily for 
t^e betterment of its members ; in the second case such action 
is primarily "to impoverish and crush another" by making it 
impossible for him to work there, or, so far as may be possible, 
anywhere. The difference is that which exists between a com- 
bination for the welfare of self and one for the persecution of 
another. The one may necessarily but incid^itally require the 
discharge of an outsider ; the primary purpose of the other is 

> Cuiran «. Galen, 162 N.Y. 33, 46 N.E. 207. 
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such discli&rge and his exclusion from labor in bis calling. This 
reaeoning follows closely that of a concumt^ opinion in a case '■ 
in which the method of prociuing ttie closed shop was by strikes 
rather than by means of contracts with employers, and which 
sustained the right 6t the umon to declare strikes in order to 
secure such an end, so that the discharged workman had no 
redress. The legality of closed shop contracts baa been upheld 
in other cases on the ground in part, that but a single employer 
was involved, so that workmen were not compelled to join the 
union in order to procure employment in the locality,* also that 
the contract was not procined by dm^ss, nor was there pressure 
exerted "so imperative as to amount to compulsion" to procure 
the discharge of nonunion workmen.* 

While the attitude of the courts of New York may therefore 
be stud to be favorable to the closed shop agreement, those of 
minojs seem to present a contrary view. Thus where a strike 
was ordered for the purpose of coercing an employer into signing 
such a contract, it was said that the attempt to thus procure 
the agreement was unlawful as violative of the clear legal right 
<tf the company and unjust and oppressive as to those who did 
not belong to labor oi^anizations.* Such agreements are also 
sud to be unlawful as tending to monopoly by excludii^ work- 

> NatioQal Prol. Aro'ii. ». Gumming, 170 N.Y. 316, 334, 63 N.B. 389. The 
preoant writer has been entirdy un&Ue to diioorer the diitlDOtioiui pomted out 
by tbe judges between the Cummiog ease and the Cuiran eaee. It waa in evi- 
dcDoe in the Cummins case that the agent of the union daijaied that if he ever 
found the plaintiff or his Maodates on a job in New York or vicinity, a strike 
would be called by order of the board of ddegatee ; that he would not allow 
tbem to work on any job except a small, cheap job, and by his permission. See 
dissentins oiiinion concurred in by three judges, at p. 330 of 170 N.Y., p. 376 of 
S3 N.E. • Jaoobe ». Cohen, 183 N.Y. 287. 78 N.E. 6. 

• Kiaam b. Printing Co., 199 N.Y. 76, 02 N.E. 21*. 

• O'Brien «. People, 210 lU. 364. 75 N.E. lOS. 
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men oot memben of the union.' And in the Massachusetts 
courts damages have been allowed as against members of a labor 
organisation procuring the discharge, under a closed shop agree- 
ment, of a workman not belon^^ng to the union which was party 
to the contract.* The ground on which such agreements are 
upheld is that they ore beneficial to the employer, doing away 
with disputes ; that they represent the expresmon of the interests 
of the workmen seeking employment on terms and under con- 
ditions agreed upon among tbemBelves ; that the acts of work- 
men in securing and enforcing such agreements are nothing more 
than trade competition, the purpose being to benefit the mem- 
bers (^ the union by securing them employment ; and that if 
such is the pmrpose of the agreement and the acts thereunder, 
and not primarily to injure others, the agreement is defenmbia 
as a competitive measure, even thoi^h others are incidentally 
deprived of employment by reason thereof.* In the case, 
Berry tf. Donovan, cited above, it was held, however, that an 
interference by a comtnnation (^ persons to obtain the dbcharge 
of a workman because he refuses to comply with their wishes, 
for thar advantage, in some matter in which he has a right to 
act independently, is not competition. " The necessity that the 
plaintiff ^ould join this association is not so ^«at, nor is its 
relation to the rights of the defendants, as compared with the 
right of the plaintiff to be free from molestation, such as to 
bring the acts of the defendant under the shelter of trade 
competition." * 

' ChriatonMn ■. People, 114 HI. App. 40; Folscaii •. Lewie, (Maee.) M N.E. 
316. > Berry r. BonOTWi, ISS Mue. 853, 74 N.E. eOS. 

■ National Prot. Ahs'd. t. Cumniiiiff, nipra; Eiaaam v. PrintiDK Co., *upra; 
Natiooal Hreproofins Co. v. MaMoa Buildera' Am'a.. 109 Fed. 269 (C.C.A.). 

• Hast V. Woodi, 176 Mm*. 402, 57 N.E. 1011 ; tea alao Folnm «. LeiriB, 
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Under the rules kid dowa in the New York cases, on assoda- 
tion of employers, covering practically the whole of a line of 
trade in a locality, cannot direct its members to employ only 
the members of a deagoated labor oi^amiation, though an 
individual employer might have such an arrangement ; but such 
a restriction of employment would result from the action of a 
large and controlling organisation as is contrary to public 
policy.' It follows that a bond given by a member of the 
association to secure compliance with its orders is not breached 
by a refusal to comply with such a direction, nor can any pen- 
alty be collected on account of such refusal. 

Obviously a difficult question to determine, und^ the view 
holding dosed shop contracts legal, will be that of discovering 
when the agreement is merely a matter of trade competition, 
devoid of malice, and not tending to monopoly ; and when it is 
so extensive as to fall under the ban of monopoly, or so expres- 
fflve of bad motive as to be condemned as malicious. No agree- 
ment can be viewed as standi]^ on the same footing as the re- 
fusal of an individual to deal with another, mnce there is the 
ori^nal necessity of numbers to originate such an agreement ; 
and the enforcement of it is by way of penalty on both members 
and employers, thus restricting their free choice, so that the 
arrangement falls under the condemnation of all undertakings 
by which it is sought to compel third parties to piu-chase the 
privilege of engaging in business by concessions to unauthorized 
and unofficial organizations.* The supreme court of Con- 



■ MoCoid s. Thompaon-Stairett Co., (N. Y.) B2 N.E. 1000, &fBnmnK 1 13 N. Y. 
Bupp. 3Sfi, 120 App. DiT. 130. 

■ Usion P. R. Co. D. Ruef, 120 Fed. 102 ; Aikena *. Wbconmu, 196 U.S. IM, 2S 
Sup. Ct. 3 ; Reynolds *. Davia, 108 Mast. 2H. 84 N.E. 4S7. 
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necticut ' must, however, be cited as coimtenancmg such agree- 
ments, in addition to the citationa already given. 

Whichever view is taken of the f^reementa as such, vhere it 
appears that they were procured by threats and coercion their 
validity would be open at least to serious question, and if cor- 
don were proved, they would be voidable.* Furthermore, the 
courts will not be concluded by the fact that the origLoal agree- 
ment was voluntary, if its observance is found to be procured 
by measures amounting to coercion or mtimidation by reason 
of which the subsequent freedom of choice is wrongfully and 
ill^ally restnuned.* 

The effect of the closed shop agreement on the liability of 
employers for injuries to employees whose selection and employ- 
ment is regulated by such agreements has aheady been noticed 
(see. 96). 

Section 116. The Union Label. — One of the methods by 
which labor organizations undertake to strengthen their influ- 
ence and to emphasize the benefits of oi^aniaation is by the 
adoption of a mark or label, somewhat of the natiue of a trade- 
mark, the privilege of the use of which is restricted to manu- 
facturers who comply with the conditions fixed by the union 
adopting the label The question of the propriety of classing 
such labels with trade-marks turns on the definition of the 
latter term. If a trade-mark is assumed to be the mark of a 
trader or numuf acturer, implying that the article bearing it was 
made or sold by him, then the rules of law applicable to trade- 

■ Bute t. Stoekfoid, 77 Conn. 227, 68 Atl. 769. 

1 DoiemuB r. Hennewy, 176 HI. 008, 52 NJEI. 924 ; 10 Am. ft Ens. Bno-. 2 Ed., 
p. 321. 

> MuMl •. Whito. 185 Uan. 265, 69 N.K 1086 ; Boutwdl >. Mmt, 71 Tl. 1, 42 
AtL607. 
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marks do not extend to union labels ; and on this view it has 
been held that such labels cannot be protected, since they do 
not indicate any individual manufacturer, nor "point distinctly 
to the origin or ownership of the article to which applied." ' In 
another case it was said that the plaintiff could defend no special 
title to a label, since it was not a trader, and furthermore because 
the words of the label, "opposed to inferior rat-shop, cooly, 
prison, or filthy tenement house worknanship," showed a pur- 
pose to stigmatize all workmen of the craft not members of the 
union, so that equity would offer no redress tor the alleged 
grievances.* On the ground that the right to a trade-mark can 
not exist apart from a business, and that such a mark ia not 
itself property, the officers and members of a union were held 
not to be entitled to an injunction restraining the unauthorized 
use of the label of the union.* 

The Supreme Court of the United States defines a trade-mark 
as a device to indicate "or^in or ownership," and this would 
appear to be broad enough to cover the case of the label of a 
union. The subject has been made a matter of legislative ac- 
tion in nearly all of the states of the Union, provision being made 
for the registration and protection of the label adopted, and in 
many cases the word, " trade-mark " is so defined as to include the 
union label.' Apart from statute, it has been held that while 
such a label is not a trade-mark, and no one has a vendible 
interest therein, but only a contingent right to use it, equity 
will nevertheleBS protect a complainant against fraudulent use 

' CIgsr MfJcers b. CoDhoim, 40 Minn. 243, 41 N.W. 943. 
> MoVey t. Brendel, 144 Pa. St. 23fi, 22 Ati. 912. 
• Weener v. BraytoD, 162 Man. 101, 2S N.E. 46. 

' ConD., G.S., Booa. 4907-4012 : iQd.. A.B., seofl. 8693-8703 ; Mom., RJ>H «h. 72, 
MM. 7-14 ; N.Y., ex., Ch. 13, Mca. U, 10. 
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by which the public is decaved and the rightful users are made 
to suffer pecuniary loss.' The statutes on the subject have 
been generally held to be constitutional.' In the Illinois and 
Indiana cases cited, the same labd was under consideration as 
that condemned in the courts of PeansylTaoia ; * but it was eaid 
in these cases that the language was not an attack, but was de- 
fensive only. la some cases the question of class le^slation 
was rused, but the courts ruled that the act was neither local, 
private, nor discrinunatory, but merely allowed a Intimate 
statement as to the class of workmanship employed. Descrip- 
tive words are no proper part of a trade-mark, but their use 
will not invalidate an otherwise appropriate mark.* In oppom- 
tioa to the point made by the Massachusetts court in the case 
of Weener v. Brayton, supra, it has been held that since such a 
label ia a symbol of the reputation of the goods on which it is 
placed, it acquires the character of property, and is therefore a 
valid subject of I^pslation.* An international label was held 
not to be within the protection ot a state law unless it was af- 
firmatively shown that it could properly be registered there- 
under ; * and the form (A any label for which the protection of 
the law is sought must conform to the provisions of the statute.' 

■ Canon b. Vzt, 39 Fed. 777. Bea ilao HettMnuo «. Powon, 102 Ky. 133, 43 
B.W. 180. 

■ Sohnuda «. Wodey, 57 N.J. Eq. 303. 41 Atl. 030 ; Traoy t. Baitkw, 170 M«m. 
2eO,40N.&.808:Peoplei>.FUh«r, SO Hun. 6fi2, 3 N.Y.Supp. 786; Parkins t. 
H«eii, 168 N.Y. 30e, S3 N.K 18 : State *. Bishop, 12S Mo. 373, 31 S.W. 9 ; Colm 
t. Paople, 149 lU. 486, 37 N.E. 60 ; Bteto «. Hacan, 6 iDd. App. 187, 83 N.E. 223 : 
Stete t. Montgomery, ST Wash. 193, 106 I^c 771. 

' iioVcgr V. Biendel, tupra, 
' People g. Fisher, ntpro. 

■ State «. Bi^op, npra, 

* State ■. Hagan, lupra. 

• Lawlor t. Merritt A Sod, 78 Conn. 630, 63 AtL 639. 
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The use of a label not ideDtical but misleading in appearance 
on a casual ^camination is a violation of a statute prohibiting 
the use of counterfeits or colorable imitations,' and it is as much 
an offense to use a genuine label without authority as to use an 
imitation thereof.* A statute prohibiting the use of a label 
without authority, or the use of a counterfeit label, was held not 
to make knowledge an ingredient of the offense, the act itself 
mtvking the user liable;' though it has been held that guilty 
knowledge must be shown, since nothing will be taken by way 
of intendment in the enforcement of a penal statute.* The 
statutes frequently penalize only the known or willful violation 
of the law, and where such is not shown, no penalty will attach, 
and circumstances may even warrant the remission of costs in 
the issue of an injunction against further use of the label.* A 
provimon in a statute that the penalty to be adjudged agunst 
a violator of the law may be fixed by the complainant associa- 
tion and by it recovered in an action for debt amounts to usurpa- 
tion of the judicial fimction, depriving the defendant of property 
without due process of law, and is unconstitutional.* 

Under this head may be mentioned the statutes of a few 
states ' which require the union label to be placed on public 
printing. No decision of a court seems to have been made as 
to the constitutionality of such statutes, though they woidd 
obviously fall under the same condemnation as have ordinances 

> Myinp ■. Friodnum. 113 N.Y. Bupp. 1138. 
■ Ttmv «. Banker, *upra. 

* Biuda t. NewnuD, 31 N.Y. Supp. 44B, 10 Uwe. 460. 

* State V. Biiliop, lupra, 

* Unttnl Oument Workon i. Davis, (N J. Eq.) 74 Atl. 300. 

* dstit Makers' International Union ■. QoldbwK, 72 N.J.L. 214, SI Atl. 467, 
f Mont., R.C.. sec. 264 ; Nov., C.L., sec. 1615. 
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of cities to the aaine effect.' Such laws are condemned aa class 
l^slation, tending to the promotion of monopolies, and leading 
to unwarrantable expenditure of the public funds, even where 
the law does not require the award of contracts to the lowest 
responsible bidder. 

The right to wear the badge of a labor organization or to carry 
a union card is restricted to actual members by the statutes of 
a number of states.* On principle, such statutes would seem 
to fall f^rly within the rule as to the right of the union label to 
protection, and to be valid as preventing fraud. It has been 
held, however that a statute forbidding the wearing of the 
badge of any organization except as permitted or provided by 
the constitution and by-laws of the same * was unconstitutional 
as delegated legislation, since the right was made dependent on 
other than a public law ; the act was also held void as discrim- 
inatory, in violation of the provisions of the fourteenth amend- 
ment of the federal Constitution.* 

Section 117. Restrictive Combinations. Antitmsl Laws. — 
Combinations of workmen may be condemned, or at least set 
outside of the protection of the law, on the ground that they are 
in restraint of trade. Thdr purpose to restrict employment to 
their own numbers or those in affiliation with them operates to 
exclude nonmembers from employment ; and the courts will 
not enforce by injunction or otherwise the contracts of mem- 
bers to continue as such or to observe the rules of the associa- 

> Holden v. City of Alton, 179 HI. 318, £3 N.E. S6e ; ManhaU A Bruce Co. i. 
NaahviUe, 109Teim. 496, 71 S.W. 815 ; Atlanta u. Stein, 111 Oa. 789, 36 S.E. 833 ; 
Miller v. aty of Des Moines 143 Iowa 409, 132 M.W. 22S. 

•Conn., Acta 1807.oh. 113; Ga., Aoti 1899, p. 7B; Maaa.. Aota 1909, oh. 614, 
•eos. 31, 32 ; Minn., R.L,, teo. 5053, etc 

> Mont., Acta 1907, ch. 18. 

' State V. HoUand, 37 Mont. 393, 96 Faa. 719. 
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tion, or in any way guarantee the status of the oi^anizatJon or 
of a member {unless property rights are involved), on the ground 
that such judicial sanction of the regulations would be an un- 
justifiable interference with the freedom of contract and of 
trade.' If an association is essentially for the purpose of re- 
strictioQ of output and of employment, and actively operates 
to impfur the freedom of employers as well as restricting its 
own members, it may be disbanded as illegal ;' or an injunction 
may issue against a combination to further a strike where the 
object of the strike is to enforce a closednshop agreement.' 

In some cases the language used in the consideration of com- 
binations of workmen indicates a purpose to apply the same 
rules to them as to business agreements ; * though in others a 
distinction is sharply drawn, the right of labwers and profes- 
fflonal men to combine to fix a price on their services being held 
lawful both at common law and under statutes generally.' It 

I O'BrieD «. Musical M. P. A B. U., S4 N.J. Eq. 525, 51 Atl. ISO. 

• Kealey v. Faulkner, 18 Ohio B. & C. P. Dec. 498. 

> ReyDolda i. DaTii, 108 Mass. 294, S4 N.E. 467 ; Goldfidd Coiiaot. Minea Co. 
r. Goldfield Minera' Union, 159 Fed. 500. 

• Lohae Patent Door Co. i. FueUe. 216 Mo. 421.114 S.W. 907. 

• Bohlt *. Eaaemeier, 140 lova 182, 116 N.W. 270. It has been said teeently 
tbat " BO far aa economic principlea are concerned, and so f ar aa conalderatioiia of 
faimeas and justice are involved, there is not a word to be said in favor of any 
■oheme of legialation which condemns combinations of capital and at the same 
time encourages eombinatjons of labor." (Eddy on Combinatioiw, sec. 806.) 
Admittios the possibility of abuse of both classes of combinatioDB, the author 
quoted assumes the neeessity of regulation, both groupa being important to the 
welfare of society and the one demanding the other as its coirdative. Another 
writer (Co^ey, Strikes and Lockouts) reaches the some oonduson, though tie 
Bays that the employer undoubtedly has the advantage because he has the most 
means, which (s merdy " the good fortune of the one patty and the hard luck of the 
other, and is not the fault of the law." The actual legi^tive attitude has had 
•ome attention, both as r^ards labor organisations in particular (sec. 110), and in 
relation to employed persons in general (sees. 3 and 4) ; and while the courts 
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appears to be the rule, however, that where the queetuHi is 
one siinply of the rights of employers to agree on the terms of 
the labor contract and the personnel of thdr employees, there 
is little if any difference between their rights and those of work- 
men. 

It may be broadly stated that "all combinations in restraint 
of trade are contrary to pubhc policy and illegal uiUess they are 
for the reasonable protection, by reasonable and lawful means, 
<tf persons dealing legally with some subject mattw of contract." ' 
Each case must turn on its conformity or nonconformity with 
the terms of the above rule, and protestations of innocent pur- 
pose or of simple obedience to the rules and obligations of the 
association must be weighed agtunst the actual effects of the 
acts done and the reas(mably anticipated consequences of rules 
of the nature pleaded. A combination of laborers to prevent 
the introduction of labor-saving machinery,* or to secure the 
employment (^ members of Qie union only* (though many of 
the recent cases on this point seem to turn on the question of 
methods and the consequences to nonunion workmen, and bold 
the mere purpose of seciuing the employment of fellow-membeis 
lawful), or to compel all employees of several employers to j<Hn 
a particular union,* or to prevent the em.pIoyment of others to 

Iiave not umtormly TecoKHued the constitutioiulity of difFeientiatiDg (tatuim. 
there !■ at leaat room for effort to adjust the uaequal economic eonditioni ad* 
mitted by the author last quoted and recoEniied in many Judicial opimoni, (Mi 
the STOund that it ii better to adapt l^al and economio rulea and doctrines to 
existinK facta than to icafet on the doctrinei and iEUOre t^ facte. 

> OatKiw «. BuemoK. 106 Wii. 1. 81 N.W. 1003. 

' Oiley Steve Co. «. Coopen' Intemalional Union, 73 Fed. 606. 

■ Ead«r ». Whiteeidee, 72 Fed. 724 ; Gatiow e. Bueninc iufr» ; CamD e. 
Oaleo, 1S2 N.Y. 33, 46 N.E. 2»7. 

«McCoTd«.Tbompeon-Stan«ttCo., llSN.Y.Supp. 3SS. 
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take the place of workmen out <m strike,* or a combioatioa to 
procure employees under contract to quit their employment,* 
or, in general, a combination ctnuing within the definition given 
below (sec. 118) of a conspiracy, ia unlawful. 

Legation directed to the operation of business agreements, 
commonly known as antitrust leg^ation, ia found in many 
states and on the federal statute books. Ab noted in see. 
Ill, some of these laws expressly exempt labor agreements from 
their application. A law prohibiting agreements to regulate 
the price of any commodity was held not to apply to labor, the 
court rejecting the view that labor can be classed as a com- 
modify, and holding further that combinations to advance wages 
are lawful.* The exception as to labor combinations in the 
antitrust law of Nebraska was declared unconstitutional by a 
federal court;* tlus view was disapproved by the supreme 
court of the state, however, the law being held by it to be 
valid as enacted.* An Illinois statute that amended the anti- 
trust law of that state by excepting wage agreements therefrom 
was held ^by the supreme court of the state to be unconstitu- 
tional,' on the ground that the law was discriminatory, citmg 
a ramilar conclusion of the Supreme Court of the United States 
as to a law of the sanie sort making exceptions of a different 
nature.^ 

An association whose by-laws restrict competition in bidding 

1 TTnioii p, B. Co. «. Burf, 120 Fed. 102. 
■Artliur*. OakM,S3pMl. 810, 11 CCA. 200. 

■ BohU >. B^aaoneier, tupra. 

• Niagan lire Inniraixn Co. *. ComeQ, 110 F«d. 810. 
tOelaad v. Andemn, 60 Neln. 2G2, 02 N.W. 800. 

•FeoiileKir«I.AId]if.BntIerSt.Foa&dryCo.. I6alU.2M,WN.E.a6>. 8m 
alM> Eddy on CotnlJiwtioii*, leoa. Oil, 912. 

■ Crandly 1. Pipe Co., 1S4 U.S. HO, 22 Sup. Ct 431. 



byGooglc 



254 LAW OF THE EMPLOYMENT OF LABOR 

for work and require purchases ctf supplies to be made only from 
dealers who conform to the rules of the aesociation is in restrfunt 
of trade and violates a law prohibiting contracts and combinfL- 
tiooa to prevent or de8tr<^ full and free competition in produc- 
tion.* Any member of a combination, if actmg ong^y and 
individually, could lawfully refuse to deal with luiy person or 
persons not meeting the conditions set by him for his customers 
or patrons, and no law which would infringe upon his freedom 
in that regard would be vaUd; but an act that is harmless 
when done by one may become a public wrong through concert 
of action, and may be prohibited or punished as a conspiracy 
if it is injurious to the public or to individuab against whom it 
is directed.* The fact that an agreement entered into by sev- 
eral strips them of thdr own freedom of action as individuals 
was mentioned in the case last cited as a further warrant for 
holding the combination to be one in restraint of trade within 
the purview of a statute prohildting combinations of that na- 
ture ; the statute was also held to be constitutional. 

The federal antitrust act' declares illegal "every contract, 
combination in the form of trust or otherwise, or conspiracy, in 
restnunt of trade or commerce," interstate or foreign. This 
act was held in an early case to apply to combinations of laborers 
no less than to those of capitahsts, and the fact that the ori^n 
and general purposes of a combination were innocent and lawful 
in no wise lessens the illegality of acts that offend against the 
provifflons of the statute.* In this case an effort to secure the 

t Banqr *. An'ti. of Master Flamben, 103 Tenii. 99, fi2 S.W. 853. 

• Greiwda Lvmbei Co. i. Musuaippi, 217 U.S. 433, 30 Sup. Ct. 636 ; dting 
CrilMt >. WOmo, 127 U.S. 666, 8 Sap. Ct. 1801. 

■ Act of July 2, 1890, 2a Stat. 209, Comp. Stat., p. 3200. 

< United SUt«a >. WorkinsmeD's Amal. Coundl, 64 Fed. 994; Affirmed 
(C.C.4.), 67 Fed. 85. 
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employment of none but union men by the interruption of 
commerce by violent meanB was held to be a restrunt of trade 
TritluQ the meaning of the act ; so also of a boycott against a 
connecting railway line, and a refusal to handle its cars until it 
should come to terms with the organization ; < and an injunc- 
tion will properly lie agunst officers of an organization who 
incite strikes in furtherance of a purpose condemned by the 
act.* The subject received an extensive discussion in its bear- 
ii^ on the subject of combinations of labor in the case just cited. 
This case was carried to the Supreme Court and there affirmed,* 
thoi^h not on the grounds of a violation of the antitrust law, 
but on the broader ground of the control of the national gov- 
ernment over the transportation of the mails. 

It was stated in the opinion in the above case that there was 
no dissent from the opinion of the court below as to the scope 
of the act, but this declaration was not understood in a later 
case in an inferior court as upholding the applicability of the 
law to a case in which efforts to unionize a factory involved the 
boycotting of the product in various states to which shipments 
were customarily made, with the result that such shipments 
were largely reduced. The court in this instance held that the 
only points of interference were the diminished sales in each 
locality and the reduction of manufacture locally, neither of 
which were matters classifiable as interstate commerce and 
subject to federal control.* The Supreme Court of the United 
States, however, conmdered the question on appeal,* and held 

> WateAoiue ■. Comer, K Fed. 119. 
■ United Btatee v. Debe. 64 Fed. 724. 

• In rt Debe. ISS U.S. GM. IS Sup. Ct 900. 

• Loewe >. Lawlor, 148 Fed. 924. 

• Same caae, 208 U.S. 274, 28 Sup. Ct. 301. 
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that the ctnnbined acts had for their puipoee an interference 
irith interstate commerce, that labor ooions are in no wise 
exempt from the strictures placed by the statute on combina- 
tions in restraint of trade, and that a boycotting of goods sold 
chiefly in other states than that of inanufactiu%, for the purpose 
of coerdng the manufacturer into an agreem^t with the unioni 
was rq>ugaant to the statute. 
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CHAPTER Xn 

LABOB DISPUTB8 

SacnoH 118. Conspiradea. — The old common-law doctrine 
of coa^ir&ey, wliich was by statute made to cover all labor 
eomtnnations in Great Britun until withiu the past century, is 
frequently invoked to meet cases in which combinations are 
formed that are regarded as unduly interfering with business 
or property interests. Of practically the same nature and ^ect 
are cert^ prohibited combinations, not designated as con- 
spiracies, for the purpose of "willfully or maliciously injuring 
another in reputation, trade, business, or profession, by any 
means whatever." ^ It has been repeatedly declared that what 
one may lawfully do alone, many may do in combination;* 
though the better view is agfuost the correctness of this asser- 
tion, unless properly qualified ; * but in general the fact of com- 
binati(Bi does not of itself suggest illegality. 

A conspiracy, however, is essentially illegal, being most 
commonly defined as a combination of two or more persons to 

■ Wis., A.8. tee. 44e6a. 

■Bofan Mfg. Co. *. Hcdlia, 64 Minn. 223,56 N.W. 110; liodsBy >. McmUna 
FttlentioD of Labor. 37 Mont. 264. 96 Psc. 127 ; National Protective Aaa'n. t. 
Cummins, 170 N.Y. 316,63 N.E. 369; Cooke, Combinationa, Monopoliea, 
and Labor UnioDs, ebb, 16. 

• Aikena v. WiBConno. 196 U.S. 194. 25 Sup. Ct 8 ; Arthur >. Oakea, 63 Fed. 
810, 11 CCA. 209; Buak'i Stove A Range Co. «. American Federation of 
Labor. 36 Waah. L. Rep. 797, 70 Alb. L.J. 8 ; Pickett *. Walsh, 192 Maas. 57S. 78 
NJ:. 763 ; Lohae Patent Door Co. *. FueUe, 216 Mo. 421, 114 S.W. 097. 
8 257 
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perform an illegal act, or effect an illegal purpose, or to accom^ 
pUsh some purpose not Id itself crimiual or unlawful by crimiaal 
or unlawful means ; and a conspiracy to commit an offense may 
be more severely punished than the offense itself, under pro- 
vision of statute.' The matter of definition and penalty may 
be regulated by statute, and several states have provisions de- 
claring that labor agreements are not conspiraci^ ; * thot^h 
such laws do not legalize the class of conduct embraced in the 
definition ^ven above, and where there is a malicious or cor- 
rupt agreement to deprive another of his liberty or property, 
the law has been violated, regardless of these statutes;' nor 
does the fact that a state has a statute on the subject of conspir- 
acy prevent common law actions in cases not falling within the 
purview of the statute.* 

Conspiracies are classed as civil and criminal, the former 
giving rise to liability in damages to the person injured thereby, 
and the latter being punishable by the state as for any other 
offense. In crimiaal conspiracies the offense consists in the 
combination, and punishment will follow the proof of the con- 
spiracy without regard to the attainment of its ends, since the 
law regards the act of unlawful combination and confederacy 
as dangerous in itself to the peace and welfare of society; * while 
in civil conspiracies some damage to the compluning party 
must be shown. Any party thereto is liable for the conse- 

■ Clune t. United Stetes, 159 U.S. 690, 16 Sup. Ct. 125. 

■ Cat., Sims' Pea. Code, p. 5S1 ; Md., P. O. L., Art. 27, sec. 33 ; Minn., B.L., 
■eo. 4863 ; N.Y.. C. L., ch. 40. sec. £82, etc. 

' 8tat« t. OliddsD, 65 Coon. 46, 8 AU. 890 : Laoke t. ClotUos Cutten, 77 Md. 
896, 26 Ati. 605 ; Arthur >. Oakeg, tupra. 

* Bute V. DaltoD, 134 Mo. App. 617, 114 3.W. 1132. 

■United States o. Caasidj, 67 Ped. 608; Qune t. United Stat«a, tupra; 
Arthur >. Oakea, tupra. 
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quences of unlawful combinationa, though he persoiially may 
DOt have participated in the performance of the acts leading up 
to them ; * or even though no act whatever was done, if the 
conspiracy was criminal.* The fact that a civil recovery has 
been had is no bar to criminal proceedings, and vice versa.* 

The statutes of a number of states require the performance of 
an overt act to estabhsh criminal liabihty, but the performance 
of that act may still entail liabihty upon all/ and the act itself 
need not be criminal if the conspiracy was so and the act shows 
a purpose of carrying it out.* 

No conspiracy can exist without more parties than one, so 
that a judgment for damages against one party to an alleged 
conspiracy, the other parties being cleared of the charge, is 
self-contra^ctory.* One need not be an origtoal conspirator 
to become hable as such if he makes himself party to a con- 
B[Hraoy with knowledge of the character of its acts and purposes 
or of their reasonable tendency,' and the innocent and lawful 
act of combining for mutual beneht passes into indictable con- 
Bi»racy when threats, intimidation, and violence are adopted aa 
means of enforcing the demands of the associates on employers 
01 third persons. Inasmuch aa any conspiracy charged will 
usually operate in one or more of the methods commonly em- 
ployed by combloations in the prosecution of their ends, the 
subject will recur under the several topics, as strikes, boycotts, 
picketing, blacklisting, etc. 

■ Toledo, eta., R. Co. i. PennsrlTuuK Co., £4 Fed. 730. 

• Arthur >. Ookes, tupra; fit&te i. Buchanan, 6 Ear. ft J. (Md.) 317. 
'States. Dalton,*upn); UnderhiU v. Murphy, 1 17 Ky. 640, 78 8.W. 462. 

< U.S., R.B., sea. 5440. See Toledo, etc., R, Co. e. Pennaylvaiua Co., nipra. 

• United St«t«« ». Oordon, 22 Fed. 250. 

• St. Louis 8. W. R. Co. «. TliomiMon, 102 Tex. 89, 113 S.W. 144. 

' Conkey t. Buuell, 111 Fed. 417 ; ex parte Kcharda, 117 Fed. 668 ; OoldMd 
Ccxud. Mines Co. t. Miners' Union, 160 Fed. 600. 
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He statutes declaring that labor ^p-eements as to the coo- 
ditions of employment are not coospiraeiea may contun the 
specific provision that the statute ia to be construed as applying 
only to the combinations in question, and do not authorize the 
use of force or violence or threats thereof ; ' or they may merely 
. state that the orderly and peaceable assembling and coopera- 
tion of workmen for securing or nuuntaining desired cenditions 
ia not a conspiracy ; * nor is a refusal to work, following such an 
agreement, with the adoption and use of means to make the 
agreement effective.* 

While these statutes, therefore, have the obvious intent of 
declaring such agreements lawful, they do not permit any vio- 
lent or coercive action, and if they attempted to do so, they 
would be unconstitutional and void as putting certun persons 
above and beyond a salutary law that governs all others ; * and 
while they prevent the prosecution as conspirators of those in 
combination, they do not take away the right of any individual 
injured by the combination to sue the responsible parties to 
recover damages.' The statute may itself provide (as in the 
Pennsylvania law cited above) that it does not prevent the 
prosecution and punishment, under any other law than that of 
conspiracy, of persons who, by force, threats, or menace, hinder 
any one from working as he may desire ; it would seem, how- 
ever, that such a provision is superfluous, ^ce the use of the 
meEUis indicated would doubtless take the agreement out from 
under the protection of the statute. 

• Cal., Pen. Code, p. 681 ; Colo., A.&., Mti. 1288. 

■ Minn., H.L., soo. 4868 ; N. Dak., E.C., a»a. S770. 

• N J., a.S., p. 2344, >eo. 23 ; Fa., B. P. I>iK., p. 4S4, •Boa. 72, 73. 
« GoldbcTB *. StaUemea's XJnioa, 149 Cal. 429. 86 Pao. 406. 

• Frank •. Herold, 03 N J. Eq. 443. S2 AU. 162. 
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Of a Bomewhat different intent are laws prohibiting conspiracy 
against workingmen so as to prevent employment by intimidat- 
ing than, or by taking away or hiding their tools ; or by coerc- 
ing or threatening employers so as to lead to their discharge or 
nonemployment> These statutes can hardly be said to do 
anything more than to declare the conunon law in its applica- 
tion to special classes of persons. 

Section 119. Strikes. — A strike may be defined ae a pre- 
concerted cessation of work by employees. As it is usually for 
the purpose of procuring some concession from the employer, 
the statranent that it is for such purpose is frequently made a 
part of the definition.* Inasmuch as every man has a right to 
leave service at pleasure, with liability in damages only if a 
contract is violated,* and without regard to reason or motive,* 
it has been held that strikes are per ae Itg^ ; * and while this 
rule may be accepted as generally correct, it must be with the 
understanding that neither the purpose nor the method of the 
strike b unlawful. It is obvious that if a strike involved nothing 
more than the mere cessation of employment, initiated volun- 
tarily by (he workmen and so continued, leaving the employer 
and third persona free to such course of conduct as they might 

■Flo., a.8., tea. 35Ifi; Mimi., R.L., mm. 4867; Mi»., Code, •»«. lOU; 
N.Y.. C. L., oh. 40, sec. 680. 

* For ft fuller diaouialim of deEnitJoiu aee Martin, The Modem Law of Trade 
Unions, eeo. 25. 

> PfcLeU >. Waloh, 193 Man. 672, 78 N.B. 753. The abeenoe of contraob 
tor » fixed period ie aaeumed throughout this disouanon, unleee the point Ii 
q>eeificall7 mentioned. 

* Booth *. Burgcei, 72 N J. Eq. 181, S6 Atl. 231 ; Rayeroft v. Taintor, 08 Vt. 
210, 36 Ati. 53 ; National Fiot. Aoa'n. v. Cimuning, 170 N.Y. 316, 63 N.K 3«0 ; 
Codey, Torts, p. 276. 

■ Union P. &. Co. >. Ruef, 120 Ped. 102; AlIi»<»iidinerB Co. >. Iron Molden' 
Union, 160 Fed. 156 ; National Prot. Aae'ik, >. Cununing, tapra. 
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choose, many of the questiooB usual^ iavohred would not arise. 
No writ cao issue to compel former employees to return to work, 
any more than can an order directing employers to reinstate 
discharged workmen. Such a situation, therefore, need clum 
no further notice. 

While the motive or purpose of the act of a single individual 
quitting work would not be made the subject of judicial inquiry, 
the fact of the concert of action of a number, if followed by dam- 
age, ^ves room for inquiry into the methods by which such 
concert was procured and maintained, as well as into the ends 
in view,^ and if these are shown to involve coercion or intimida^ 
tion, or an improper iaterferNice with the rights of individuals, 
employers or employees, or of the public at large, the necesdty 
for legal or equitable intervention may appear.* If the object 
is the benefit of the members of the oi^anization, the fact that 
incidental injury to others results creates no liability;* but if 
injury is the primary motive, and the possible benefit accruing 
to the members is remote and in(Urect, the strike will be de- 
nounced as illegal.* And even where an anticipated beneficial 
result is offered as a defense, the courts will not allow the per- 
petration of a wroi^E, since "no conduct has such an absolute 
privilege as to justify all possible schemes of which it may be a 
part ; " * nor do statutes legalizing labor combinations and 

> Aik«iis «. Wiaconain, 196 U.S. 104, 26 Sup. Ct. 3. 

• PUntB-Wooda, 176 Mass. 4B3,E7N.B. 1011; BronnM ». Hatters, 73 N.J. Ii. 
729, 66 Atl. 166 ; Al[u-GhalmeTS Co. v. Iron Molden' DdIoo, tupro- 

■ National Fireproofing Co. >. Mason Builden' Am'a., 169 Fed. 250 ; Alll*- 
Chalmen Co. >. Iron Motden' Union, tupra; National Protective Aw'n. b. 
Cumming, «upni; Pickett v. Walsh, (upra. 

• Berry t. Donovan, 168 Ma«. 363, 74 N.E. 603 ; Curran >. Oalen, 160 N.Y. 
33, 46 N.E. 207 ; Brennan >. Hatters, supra. 

> Aikena P. Wisconsin, lupra; see also Purvis v. United Brotherhood, 214 Fa. 
St. 326, 63 AU. 686 ; Slate v. Stookford, 77 Conn. 227, 68 Atl. 760. 
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strikes modify (his rule iD any wise.* The fact that workmen 
are in the employment of a receiver under the direction of a 
court does not afTect their right to combine or to strike.* 

'Within the above rule, strikes against an employer to secure 
an increase of wages, reduction of hours, changes of shop rules, 
safer or more satisfactory physical conditions of employment, 
and the like, are obviously lawful ; and the employer is without 
remedy even though the strike threatens to result, or actually 
results, in his fiuandal ruin,' or also in the inconvenience of the 
pubhc* The strike must, however, be actually justifiable, and 
while the strikers must have acted in good faith in striking for 
what seemed to them a justifiable cause, the courts will them- 
selves decide whether or not the purpose for which the strike 
was instituted amounts to a legal justification of it.' The chief 
difficulty in cases of this sort arises from the subsequent pro- 
ceedings by means of which the employees seek to regain employ- 
ment on the terms of their choice. Strictly speaking, em- 
ployees who have gone out on a strike or who have been dis- 
charged or locked out are as completely severed, in the eyes of 
the law, from all relations with their former employers as if the 
relation had never existed, and the relation can be resumed 
only by virtue of a mutual agreement de novo between the 
parties ; and this is true whether the employment was under 
contract terminable at will,* or for fixed periods/ If this rule 

> Arthur V. Oakea. 63 Fed. 310. 11 CCA. 200 ; CurrsD >. G&lea. tupra; 
Cumberiand Olaaa Mfg. Co. >. Bottle Blowers, 59 N.J. Eq. 40. 46 Atl. 20S; 
People <z rel. GiU «. Bmith. 5 N.Y. Cr. Rep. 512. affirmed, 110 N.V. 633. 17 N.E. 
871. ■ Arthur v. Onkea.nipni,- Zn m Higgins, 27 Fed. 443. 

> My Maryland Lodge i. Adt, 100 Md. 238, SB AU. 721. 

* Arthur t. Oakea, lupni. ■ De Minico t. Craig {Mass.). 94 N.E., 317. 

'UmoD P. R. Co. t. Ruef. mpra; Iron Moldera' Union v. AJlia-Chalmen Co., 

166 Fed. 45 (CCA.). ' King v. W. U. Tel. Co., 84 S.C 73, 65 3.E. 044. 
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were carried to its Ic^cal conclusion, it would leave the employer 
free to continue his work as rapidly as new workmen could be 
secured who were willing to accept existing conditions. The 
courts, however, generally allow to the striking workmen the 
privil^e of counseling with and persuading nonstriking or 
prospective employees not to work, so that the places may re- 
main unfilled until the employer grants the desired concesaoa. 
(See sec 120.) 

Strikes are frequently undertaken to affect the personnel of 
the working force, either by procuring the discharge of emplojrees 
not in favor with a combination of their fellow-workmen or 
other organiEation, or by influencing the employer to reinstate a 
discharged workman or to employ certain individuab or classes 
of workmen. A strike to secure the reinstatement of a dis- 
cha^ed workman would seem to be lawful,' and such a right 
is in close relation to the right to strike to procure the employ- 
meat of persons acceptable to a union. This rests on the g^und 
that members of a union may lawfully agree not to work with 
any but fellow-^nembers, and may carry out that agreement so 
long as they confine themselves to peaceable means ; * and this 
is true even though the employer is put to additional expense 
and inconvenience thereby,* or other workmen deprived of 
opportunities of employment ; * but a strike to procure the 
discharge of a workman merely on the ground of personal dis- 
like, with no showing that his discharge will actually better the 

> Pieroe s. Steblemen's nnion, ISO Cftl. 70, 103 Poo. 324 ; Natioiul Protective 
Am'd. *. CuDuniiig. tupro. Po-e^nlm, State >■ DonaldaoD, 32 N. J. L. 161,00 Am. 
Dm. mo. In none of thsw cues waa thia point diracUy iii issue. 

■ MvBi *■ Journeymea Stonecutters' Ass'n., 47 NX Eq. 510, 30 Atl. 4B2. 

*Picbtt c. Walsh, suimi; National Firaproofin« Co. t>. Mann BuiUen' 

* Natloiul ProteetiTe Aa^a. t, Cunuuinc supni. 



b,,Goo(;lc 



LABOR DISPUTES 265 

condition of the strikiog workmen, is unlawful, and the work- 
man interfered with by auch action is entitled to damages.* 
And it is said that a strike which has for its object not so much 
the advant^es of the emplojonent of the members of the union 
as the monopoly of the labor market will be regarded as unlaw- 
ful, and acts in its furtherance will be enjoined.' 

The reasons assigned for putting such power into the hands 
of combinations of employees, obviously affecting the power of 
others to act according to their unrestricted choice, are various. 
In the Pickett case organized bodies of bricklayers and stone- 
Betters refused to work for building contractors unless the latter 
would also give them the work of cleaning and pointing the 
walls. The workmen who had been employed for this part of 
the work Boi^t to prevent the strike by asking for an injunc- 
tion against any form of interference with their employment. 
The employers favored the request, as they wished to divide 
the work for reasons of economy for themselves and because 
they claimed that the pointers did better work in their specialty 
than would be done by the stonesetters and bricklayers. The 
court held that as a matter of trade competition the tatter work- 
men were justified in refusi^ to do any work on the building 
unless they were allowed to do it all ; and this though it added 
to the cost of work done by the contractors and absolutely de- 
barred the pointers, who could not lay brick or stone, from all 
employment, mnce such results are the natural and Intimate 
consequences of competition. This reasoning would support 
broadly the legality of strikes undertaken to secure the employ- 
ment of none but members of the association acting, and this 

' De Minlcx) v. Cnig, lupra. 

■ FoUom V. Lewia (Mm*.), &4 N.E. Sift. 
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is the attitude of the courts generally where the motive is ap- 
parently the benefit of the membership and not an attack on 
others to wantonly or maliciously deprive them of employment.* 
Strikes against the employmeat of persons not members of 
unions have been justified also on the ground that the union 
members were warranted in using such means to protect them- 
selves from the consequences to themselves of the employment 
of unskillful or careless fellow-servanta ; * so also if a work- 
man's "halnta or conduct or character had been such as to 
render him an unfit associate in the shop for ordinary workmen 
of good character." ■ 

Where a contemplated strike is of a lawful nature, it is not 
unlawful to notify employers or others affected of the intention 
to strike. In other words, it is not unlawful, to foretell or 
threaten the performance of a lawful act. 

Strikes have been declared unlawful where the object was to 
enforce the payment of a fine imposed on the emi^oyer for not 
{pving the union all his work,^ since there is no privity of con- 
tract between the union and a nonmember, nor will any one be 
compelled to buy his peace or the right to do business by pay- 
ments to nongovernmental bodies. It has also been held that 
a strike is not lawful that has for its object the compulsory sub- 
mission to a committee of the employees of questions relating 
to mdividual employees and the enforcement of the concluaons 

■ Berry v. Dodovbd, 188 Mass. 353, 74 N.E. 603 ; National PtotecUve Ana'n. 
V. Cummiag, tupra; Oray v. Building Trades' Council, 01 Minn. 171, 97 N.W. 
663; Mayer I. Journeymen Stonecutters' Asa'n., (upra. 

■ National Protective Aas'n. >. Cumming, supra. 

■ Bany s. Donovan, tupret. 

• CaKw e. Rutherford, 106 Ma«a. 1,8 Am. Rep. 287; March t. Brioklayen' A 
Flaataren' Uoioo. 79 OoDn. 7, 03 AU. 291 ; State >. Dalton, 134 Mo. App. 517, 114 
aw. 1132. 
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of such committees.^ Oo the same principle a strike is unlaw- 
ful where the purpose is to enforce the payment of fines levied 
on workmen who do not beloi^ to the union levying auch fines.' 
Neither can an employer be made the collector of a fine assessed 
by the union agunst a member employed by him.* 

A strike to compel workmen to join a union by refusing to 
work with them until they joined has been declared unlawful, 
since, while actual competition will not be restrained, coercive 
acts or threats or wanton and malicious interference with bu9- 
ness relations are unlawful.* It has been held, however, that 
strikes to procure the dischai^ of workmen who refused to join 
a union are lawful,* and it is clear that the same result as to 
both the nonumon workman and the employer may be reached 
by a c<mcerted refusal to work with any but members of a union, 
which is seen to be l^^al if for purposes esteemed beneficial and 
not for purposes of persecution. 

It has been assumed, though the point was not in issue, that 
strikes in violation of contracts are unlawful ; * but since it is 
well-settled law that the violation of contracts entaib only 
liability for damages resulting therefrom and that no enforc&- 

> R^'nolda v. D&via, IM Maas. 294, 78 N.E. 467. 

* People >. MelviD, 2 Wbaeler'a Crim. Cues, 2S2. 

* HilleDbrand *. Buildiag Trades Coundl, 14 Ohio Deo. N.P. 628 ; Brenntm r. 
Hattraa, 73 N.J. L. 729, 65 Atl. 165. 

< Plant D. Woods, 176 Muss. 492, 67 N.E. 1011 ; Erdman >. MitcheU, 207 Pa. 
79, 56 Atl. 327 ; O'Brien v. People, 216 III. 354, 75 N.E. 108 ; Cuiraa v. Galen, 
152 N.Y. 33, 46 N.E. 297 ; State «. Dyer, 67 Vt. 790, 32 AU. 814 ; Walker v. 
Cronin, 107 Mass. 555. 

* Onty V. Building Trades' Counoil, tupra; and see CommoDwealtJi v. Hunt, 
4 Met«. (Maa>.) 111. 38 Am. Deo. 346. 

* St«t« >. Stoekford, 77 Comt. 227, 68 AU. 769 ; Reynolds t. D»via, tupra ; 
Unitad States >. Haggerty, 116 Fed. 510 ; Goldfield Cousol. Mine* Co. i. Min- 
er*' Union, 1S9 Fed. 600. 
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ment of a contract of persona] service is poesible, the grounds 
for such assumptions are not clear ; and it has been specifically 
held that no restrwnt can be put upon striking employees, even 
though by striking they violate their contracts.' 

Strikes are sometimes undertaken by workmen who have no 
grievance against their employer directly, hut who use the 
strike as a means of procurii^ his influence in the settlement of 
a <Uspute between another employer and bis workmen. Such 
strikes have been designated as sympathetic strikes, and par- 
take of the nature of the boycott. The purpose is to obtun 
concessions by forcing third persons, who have no interest in 
the dispute, to force employers to grant the demands of their 
workmen, and strikes of this nature hare been held to be un- 
lawful as interfering with trade freedom.* This view limits the 
right of organized labor to use the strike only aa a means of 
influencing the persons with whom a trade dispute actually 
exists, without invol'ving dionterested parties. It has been 
said that sympathetic strikes are nothing more than boycotts, 
and are illegal if boycotts are illegal;* though another writer 
defends them on the ground of the "solidarity of interest" 
between the employees of the two employers.* The consensus 
of judicial opinion is, however, against the lawfulness of the 
sympathetic strike. 

Certain incidental consequences of strikes have received 

>A.R. BttniMftCo. 1. Benr, 16eFed.72; Arthur i. Omkea, 83 Fed. 310,11 
CCA. 209 ; Enudaen >. Benn, 123 Fed. 037 ; Hopkina v. Oxlcv Stare Co., 83 
Fed. S12, 28 CCA. 99. 

• Pickett «. Woldi, 102 Man. 672, 78 N.E. 7fi3 ; Reyiudda i. Daria, wpra. 

■ Tiedeman, State and Federal Control of Peraona and Proper^, p. 440. Aa 
to the lt«Blity oi OleBalit)' of boyeotta, see aee. 122. 

* Cooke, Comlnnatuuia, Mooopoliaa, and Labor Uniona, pp. 130, 131. 
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judicial consideratioa, and aome of these may be briefly aoted. 
A case of this aort is where the employees of a street railway 
company were on a strike and a passenger sued the company 
to recover dami^es for peraonal injuries received by him on one 
of its cars. The right of recovery was denied in this case, the 
court holding that there was no liability unless the company 
knew or ought reasonably to anticipate that it could not safely 
cany passengers by the exercise of the utmost care on its part.' 
This accords with the ruling that tel^p^ph and telephone 
companies are not liable for losses resulting from the failure to 
transmit messages where such failure is due to the acts of strik- 
ing employees.* So a law penaliring a railroad company for 
failure to furnish cars on demand is not applicable where such 
ffulure is due to strikes ; * and a strike clause in a contract of 
service is a valid defense in a suit for delay, where the delay 
actually results from a strike ; * but a delay caused by a volim- 
tary lockout by the employer affords no such defense.'^ 

A suit by a property holder to recover damages from an em- 
ployer for injury to his property by the violent acts of striking 
employees is without grounds, since the employees are in no 
wise acting within the scope of their employment or by the 
authority of their employer in the commission of the unlawful 
acts compluned of.* 

A workman quitting service, all^Jig fear of injury from strik- 

1 FewinfB *. MendenluU, 83 Minn. 2S7, 86 N.W. H. 

1 SulUnn t. W. C. Tel. Co., 82 8. C. 660, 64 S. B. 7S3, dtiu J<mMon Tde«niph 
knd Telephone Compukiea, lec*. 300, 361. 

• Mujphr Hardward Co. t. Bouthnn E. Co., 160 N.G. 703, 04 8.E. 873. 

• The Toronto, 168 Fed. 386. 

• MiOioney i. Smith. 116 N.Y. S. 1091. 

• Sh»7 f. AmerieMi Iron dE Sted MfB. Co., 21SPft. 172, 67 Atl. M. 
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iog fellow-workmen if he contiDues, will be regarded as breaking 
the contract of employmeat and liable for resultant dam^es, 
Bince the employer is not responsble for the cause of the breach, 
and doea not himself effect it.' The effect of such a breach 
on the employee's right to recover any balance of wages pre- 
viously earned will be governed by the same rules aa in other 
cases of violated contracts (see see. 8). It has been held 
that where a workman accepted emplojrment with one whose 
employees had gone on strike and had threatened violence to 
any one taldng their places, the employer's future to inform 
the new employee of the circumstances makes him liable for such 
injuries as the workman may receive as a result of thus igno- 
rantly accepting employment.* Tlie laws of a few states direct 
employers advertising for workmen to give notice of strikes 
affecting them, if any.^ In one aspect these laws come within 
the rule that the employee should be informed of hazardous con- 
ditions known to the employer and not patent (see sec. 68), 
though they may also express the same piirpose as the Illinois 
statute which forbade free public employment offices to furnish 
names of applicants for employment to employers whose work- 
men were on strike (see sec. 108). Viewing the enactment 
from the latter standpoint, the Illinois supreme court declared 
unconstitutional the statute requiring notice of labor disputes, on 
account of its unequal application to employers and workmen 
differently situated, and to employers as compared with other per- 
sons makmg contracts.* A law of shght probable validity is one 

■ Fisher ». Walah, 102 Wis. 172, 78 N.W. 437. 

• Holshouser v. Denver Gaa A Electiie Co., 18 Colo. App. 431, 72 Pac. 289. 

■ lU., R.S.. ch. 48, sec. 40 ; Maas., Acts 1910, ch. 446 ; Tenn., Acts 1901, ch. 
104. AAiumed to be valid in 8t«iiiert A Sana Co. t. Tasen, (Moss.) 93 N.B. 
6S4. • Joama b, WMt«ro Stoel Car A FtnindTy Co., (lU.) 94 N.E. 946. 
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of Minnesota which forbids emplayers to require as a condition 
precedent to employment &ny statement in writing aa to the 
participation of applicants for employment in any striked 

Statutes making municipalities liable for damage done by 
mobs and riots are constitutional, and are applicable in cases 
where the injury is to the property of the former employer (rf 
the striking workmen and is done by such workmen.* 

The Iq^ty of strikes has been made the subject of leips- 
lation in a few states, ^ther directly or by implication. Of the 
latter class are the laws declarir^ that labor agreements are not 
conspiracies (see sec. 118) ; and that it is not unlawful for two 
or more persons to unite or combine or agree in peacefully ad- 
vising or encouraging others to enter into combinations in re- 
lation to entering into, leavii^ or remaining in the employment 
of any person or corporation.' Laws of this class do not legal- 
ize the commisi^oa or threat of acts of violence, nor do they 
restrict the power of the courts to enjoin such acts, their only 
effect being to declare legal certain combinations, but not au- 
thorizing coercive measures ; * and while declaring the com- 
binations not criminal, they do not take away tlie right of any 
one injured thereby to sue for damages.' 

Another group of laws is one relating to strikes of railroad 
employees, by which it is forbidden to abandon trains or loco- 
motives in the furtherance of a strike at any other than the 

1 MinD.. R.L., mc. 1823. 

■ PemuylvBuia Co. *. City of Chioago, 81 Pad. 317; Pittd1^^g, G. C. ft Bt. 
L. R. Co. V. City of Cbieago, 242 HI. 178, 89 N.E. 1022. 

> Cdo., A.3., sea. 129S ; N.J., Qen. St., p. 2344, sec. 23. 

• Fierce t. Stablemen'B TTmoD, ISe Cal. 70, 103 Pan. 324 ; Qoldberg i. Suns, 
140 Cti. 42S, 66 Fac. 806 ; Cumbeiiuid Glan Mfg. Co. v. Glaaa Bottle Blowen, 
fi9 N.J. Eq. 40, 4S AH. 208 ; Cuttbd v. Galea, 1£2 N.Y. 33, 46 N.E. 207. 

I Frank j. Herold, 63 N.J. Eq. 443. 62 Atl. 152. 
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point of deetiiiatioii or a divifflon point.' These laws come 
within the reason of statutes penalising the violation of con- 
tracts of employment when the probable consequence of the 
act is the jeopardizing of life or of valuable property ; * and 
while no case is at hand giving these statutes an authoritative 
construction, they are probably valid.* 

Insurance ag^nst loss or injury to buanesa by strikes presents 
chiefly, of course, the construction of the contract under existing 
circumstances. The acceptance and retention of premiums 
with full knowledge of existing disturbed conditions will bar the 
plea that the insured party did not gjve notice of such conditions. 
So also if replies to inquiries are ambiguous and the policy is 
nevertheless issued, the company cannot afterwards complain 
of such ambiguity in an effort to avoid the liability provided 
for in the policy.* 

Sbction 120. Pernuamon or Inatement to Strike. — Although 
it is generally held that the act of a workman in striking ter- 
minates absolutely his contract with his employer and leaves 
both parties without any relation or mutual status whatever,* 
the fact remains that there exists in many minds a recognition 
of a sort of continuing relation which differentiates striking 
workmen in some d^ree from those never in the abandoned 

' ni., R.S., ch. 114, no. 108 ; Euig., O.S., teo. 2374 ; N.T. Atstm IBOS, ch. 2fi7, 
MO. 62 ; Pa., B. P. Dig., p. 633, no. S57. 

' N.Y., Cod. L., ch. 40, mm:. 1910 ; Wadi., Acta 1909, oh. 249. soo. 281. 

■ Toleda, «to., R. Co. «. PennB^Tanis Co.. 54 Fed. 746 ; Arthur ■. Oakes, 83 
Fed. 810,11 CCA. 209. 

• Buffalo Fdibo Co. «. Mutual Ssourity Co. (Coon.), 76 Atl. 99E. 

• UaioQ P. B. C«. I. Buet, 120 Fed. 102 ; I^ene *. Btablemen's Union, 156 Cal. 
70, 103 Pa«. 323; GiddSdd Coobc^ Miiu* Co. ■. QoldGeld Minen' Union, 169 
Fed. 600; Pope Motor Oar Co. t. Eeectui. 160 Fed. 148; EnudwD r. Beun, 123 
Fed. 636. 
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employment. This is recognized within certain bounds by the 
courto as well, inasmuch as it is generally conceded that strikers 
may reasoo with other workfiien or poedble applicuits for the 
vacated positions and seek to persuade them not to remain in 
ot accept employment with their former employer.' It was 
even smd in a concurring opinion in a recent case that, where a 
strike or a lockout has for its purpose the procurii^ of more 
de^rable terms of employment from one of the parties to a 
labor contract, the act of striking or locking out does not com- 
pletely terminate the relationship between the parties. " The re- 
lationship is an anomalous one, yet distinctive, and of such nature 
as to secure to the parties certain correlative rights under which 
acts may be performed that would assume a different aspect 
if done by absolute strangers or in different circumstances." * 

The extent to which this rule may be carried is difficult to 
determine, ^nce, while it seems clear that peaceable persuasion 
in connection with a lawful strike shoidd be regarded as lawful, 
it may not be If^^y carried so far as to become vexatious and 
coercive, nor may the equal rights of all men in freely contracting 
Ot in seeking employment be ignored. A display of force, though 
with no use of actual violence, is unlawful,' and no one has the 
right to obtrude upon others to impose upon them ai^piments 
and persuasion to which they are unwilling to listen.^ Strikers 

1 IroD Midden' UnioD v. AUu-ChklmeiB Co., 186 Fed. 4G, 91 CCA. 631 ; 
ICwsa Furniture Co. f. AnuUctmuted Woodworkcn' Union, 165 lod. 421, 71 
N.E. 877 ; Wsbuli R. Co. ». Hanuhan, 121 Fed. 663 ; BreNtt-WMldy Co. •. 
Typocraphical Union, 100 Va. 1S8, 63 S.E. 273 ; Jone* >. E. Van Winkle Oin k 
Hsohine Works, 131 Gal. 336, B2 S.E. 238. 

' Iron Mtddera' Union v. AHis-Chalmera Co., nifiro. 

• O'Nefl t. Behaons, 182 Fa. St. 236, 37 AU. S43. 

* Pnok f. Herold, 63 N.J. Eq. 443, 52 Atl. 162 ; BouUkera R. Co. t. MmUh- 
tato' Local Unian, 111 Fed. 49; O'Neill v. Behanna. tupra; Union P. R. Co. t. 
Ruet, tupra; Qoldfidd C<»uoI. Minei Co. i. Qoldfield Miners' Union, tupm. 
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may not go upon the premisca of the employer to confer with his 
employees, once in doing bo without hie permiseioa they become 
trespassers.' Intimidation must not be disguised in the as- 
sumed character of persua^on. Persuasion too emphatic or 
too long and persistently continued may itself become a nuisance, 
and its use a form of unlawful coercion.* 

With the extensive and freely used power of organizations to 
influence the prospects of employment or of the formation and 
mfuntenance of business relations of every sort, it must be ad- 
mitted that a simple representation to the effect that a ^ven 
courae of conduct is looked upon with disfavor by an organizar 
tion is of itself a potent influence, and often amounts to an 
interference with the free course of conduct on which the "prob- 
able expectancies" of business rest.* Such interference, there- 
fore, even if by simple persuasion, is not an absolute right, but 
demands justification for its exercise. Courts have given ut- 
terance to the statement that a wrongful motive cannot convert 
a l^al act into an ill^al one,* but the overwhelming consensus 
of opinion is to the effect that acts affecting inj uriously or in any 
manner interfering with or embarrassing the course of employ- 
ment or business require justification in order to protect them 
from being actionable, however legal they may be merely as 
acts.' The question whether conduct a actionable necessarily 

> Webber «. Barry. 66 Mioh. 127, 33 N.W. 280. 

• Otia Steel Co. i. Iron Moldenj' Dnioo, 110 Fed. 48 : O'Neil n. Beh&niu, $upra. 

> State t. Donaldson. 32 N. J.L. Ifil. 90 Am. Dec &40 ; BoutweU >. Marr, 71 
Vt 1, 42 Atl. 607 ; Curran ». Galen, 162 N.Y. 33. 46 N.B. 287. 

«QuinD I. Leathern, 85 L.T. 289: J- F- Parkinaon Co. >. Buildinx TratkB 
Counral, 154 Cal. 681. 9S Pac. 1027 ; State >. Van Pelt, 136 N.C. 633, 49 S.E. 177. 

• Aikens r. Wisooiuin,196 U.S. 194, 3G Sup. Ct. 3 ; Loewe v. Lawlor. 208 U.S. 
274. 28 Sup. Ct. 301 ; Jeney Qty Printing Co. s. CaBsIdy. 63 N.J. Eq, 769, 63 Atl. 
230; State e. Stocldord, 77 Conn. 227. 68 Ati. 769 : Reynold* v. Davis. 198 MaM. 
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calls for detenninatitm on the merits of the individual case; 
and "justification may t>e found sometimee in the circumstancee 
under which it is done, irrespective of motive, sometimes in the 
motive alone, and sometimes in the circumstances and motive 
combined."' 

The problem of detemuning the boundary between persuasion 
of an allowable sort and that which will be condemned as co- 
ercive is therefore one of fact, and each case will be determined 
on its own surroundii^. The courts will not decree all per- 
suasion an interference, "but where evidence presents such a 
case as to convince the court that the employees are being in- 
duced to leave the employer by operating upon theu- fears 
rather than upon their jut^ments or their sympathy, the court 
will be quick to lend its strong arm to hig protection." * 

Officials of labor oi^amzations who are not fellow-workmen 
with the employees, and who have therefore no relation to the 
employers, may nevertheless counsel and advise with employees 
^o are members of thdr oi^;anizations as to the advisability 
of striking, especially where no strike can take place mthout 
the vote and consent of the employees themselves ; ' and if the 
officials are themselves authorized by the union to call or declare 
strikes in their discretion, it is not imlawf ul for them to so act.^ 

3M,84N.E.4&7: Htukie>.OriffiD.76 N.H.34£,74AU.C9S; MartiD, The Mod- 
em Law of Labor Uaioni. p. 47 ; Erie, Trade Unioiu, p. 20 ; Pennant, Trade 
Uniona and Workmen, p. 30. This view ia rejected by Coolce, Combinations, 
Monopidiee, and Ldxir Unkna, pp. 17-22, though he rit«« oumeroiu cases 
which, he uiib, "oeem, geneialiy speaking, to uphold the view condemned iti the 
text." > Rant ». Woods, 176 Mara. 492, fi7 N.E. lOlI. 

' lUveta V. Evarta, 17 N.Y. Supp. 264. 

• A. R. Bamea A Co. v. Beny, 1S7 Fed. 883 ; EMaware, L. A W. R. Co. t. 
Bwltehmen'B Unioa, 168 Fed. S41 ; Wabaah R. Co. >. Hannahan, tupra. 

* Thomas r. Cinrinnati N. O. & T. P. R. Co., 02 Fed. 803 ; Ddaware, L. ft 
W. R. Co. *. Switchmen's Union, tupra. 
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Theee rights do not extend, however, so far as to ^ve liberty to 
incite strikes in the violation of contracts, even though the work- 
men might of themselves lawfully ao strike.* Obviously, or- 
ganizers seeking to extend the ninks of organized labor and not as 
yet in aseociation with the workmen could not so interfere,* 
since it is on the basis of the commumty of interest of associated 
workmen and their mutual agreements as to representation and 
authority that the acta oi counseling or directing must rest for 
their justification.* The officers charged with the control of 
strike funds may lawfully use them to pay the cost of trans- 
portation of workmen away from the locality in or at which a 
strike is in pn^ress, or to offer to pay benefits to employees as 
an inducement to them to leave service ; amee " the strike bene- 
fit fund is created by moneys deposited by the men with the 
general officers for the support of themselves and families in 
time of strike, and the court has no more control of it than it 
would have over deposits made by them in the banks." * It 
has been held that such payments may be made to persons who 
are not members of the oi^anization contributing to the fund.^ 
Section 121. Picketing. — Picketing as an incident to 
strikes is a watching or espionage of the place of employment or 
the approaches thereto, or of the homes or locking places of em- 

1 A. R. Barnes & Co. >. Berry, 156 Fed. 72 ; Reynolda v. Davis, 108 Moss. 
204. 84N.E. 457; WabashR. Co. d. HanDah&n. tuprn; Arthur >. OBkes,»upni; 
Jeney City Friatine Co. v. Casaidy, tupra. 

> HitchioBn Coal Co. g. Mitchell, 172 Fed. 063 : Flaccus ». Smith, 199 Pa. St. 
128, 48 AU. 804; Uoited States >. Haggerty, US Fad. 610. 

■ See NatioEial Frotective Aas'n. i. Cummins, 170 N.Y. 315, 03 N.E. 380 ; 
Pickett I. Walth. 102 Masa. 572, 78 N.E. 753 ; Iron Mcdden' Union i. AUis- 
Chalmera Co., lupra. 

• A. R. Barnes A Co. s. Berry, 157 Fed. 883. 

> Everett- Waddy Co. v. Richmond Typo^aphical Union, supra; Rogen v. 
Evarts, mpro. 
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ployeea or posrable employees, to procure informatioQ as to the 
progress of the strike and as to any means to make it effective. 
It has been defined as a watching and annoying, and while the 
word had not such a meaning in its orifpual use, it is sud that 
the definition has taken that form as the result of the conduct 
of those engaged in the work of picketing, and that the adoption 
of a term derived from the nomenclature of war is appropriate 
as the picket is an expression of hostiUty and is evidence that a 
state of war exists.' 

The comia differ as to the lawfulness of picketing. Where 
it is in aid of an unlawhil strike, or is accompanied by violence 
or by such a display of force or numbers as to intinudate work- 
men or the public, or to obstruct the highways or the approaches 
to places of buaness or employment, there is no difference of 
opimon. An insulting or menacing attitude may be no less in- 
tinudating than an actual assault, and a request may be coerdve 
by mere force of numbers.* The fact that pickets are appointed 
by an organization in no wise reheves them from personal re- 
sponsibility for their conduct toward third persons; and the 
fact that they are the representatives of a "mysterious and 
powerful organized authority" may be con^dered m determin- 
ing whether or not the picketii^ is intimidating and coercive in 
its nature and effect.' Hcketing has been broadly condemned 

'OUs Steel Co. v. Iron Molden' Union, 110 Fed. SOS; Beck >. TeamBten' 
Protectire Union. 118 Mich. 497, 77 N.W. 13 ; Jones t. E. Van Winkle Gin ft 
Mschine Works, 131 Ga. 336, 62 S.B. 236. 

' Iron Moldera' Union c. Allis-Chslmers Co.. 106 Fed. 45, QI CCA. 631 ; 
Vegelahn v. Guntn«T, 167 Mass. 92, 44 N.B. 1077 ; Ideal Mfs. Co. >. Ludwic, 149 
Mich. 133, 112 N.W. 723 ; Atlia-Chalmen Co. f. Iran Molders' Union, ISO Fed. 
165. 
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as ill^al on the ground that the fact of its establishnieDt is 
evidence of an intention to anooy, embarrass, and intimidate ; 
and the position of the pickets, a few feet or a thoiuand feet 
from the picketed peraon's place of buaineee, is immaterial, 
since the whole procedure is an unwarranted interference with 
the course of businesa.^ Men may singly or jointly quit an 
employer, but they have no right, either sii^y ch* jointly, in the 
absence of Intimate interests to protect, to seek to ruin a man's 
bumess by gathering about the approaches to hb place of busi- 
ness, and there by either pereuaraon, coercion, or force, prevent 
his patrons and the public at large from deaUng with him ; * 
and it has been aaid that there can be no such thing as a peace- 
ful picketing,* and that its maintenance is an injurious inter- 
ference in a matter in which the pickets had no rightful concern, 
and is unlawful.* "In its mildest form it is a nuisance, and to 
compel a mwtufacturer to have the natural flow of labor to his 
employm^it «fted by a self-constituted, antagonistic committee, 
whose very presence upon the highway for such purpose is de- 
terrent, is just as destructive of his property aa is a boycott iriuch 
prevents the sale of his product." • 

The majority of cases seem to hold, however, that piclnting 
is not of itself unlawful, and that the circumstances of each case 
must be considered. "There must be taken into account the 
EoM of the guard, the extent of their occupation of the street, 

■ A. a. Bftmaa & Co. t. Chiosco T]rpc«rm)hli»l Umoil. 232 Ql. 424, 83 N.&. 
040 ; Pieroe «. SUUsmen's Unioii, 166 Cal. 70, 103 Pae. 823 ; B«ok v. Railwi^ 
Tenmiten' Protootive UmoD, tvpra; Otu StecJ Co. *. Iroa Molden' Uoioo, tupra. 

• Jenaeii >. Cooks' A Waiteta' Union, 30 Waah. 631, SI Pao. 1000. 

• AtcbiaOD, Topeka ft Santa Fe K. Co. *. Ooe, 180 Fed. 6S2 ; Dmoo P. a. Co. ■■ 
Burf, 120 Pod. 102. 

' Enndoea >. B«im, 123 Fed. 884. 

• Geo.' Jonai Olaw Co. t. ai>« Bottle Blowen, 73 N J. Bq. W3, M AU. OSS. 
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and what they say and do. Takiog every circumstmioe into 
account, if it appears that the purpose of the picketing is to in- 
terfere with those pasdng into or out of the works, or those 
wishing to pass into the works, by other than persuasive means, 
it is ill^al. If the deagn of the picketing is to see who can be 
the subject of persuasive inducements, such picketing is legal." * 
It was stud in the above case, however, that "a permanent 
guard in a public street in front of citizens' houses or a factory, 
is in itself a nuisance " ; and another court, while holding that 
pesweful picketing is at least theoretically possible, and is en- 
tirely lawful, said that is nevertheless "very much of an illu- 
sion." • 

From the distinctions drawn by the supporting cases, and 
from the fact that in some of them it was found that the right to 
picket had been exercised ao as to transcend lawful bounds, it is 
evident that the line between a picketing that the courts will 
allow and one that they condemn is easily and frequently trans- 
gressed in fact. Thus m the Allis-Chalmers case, the court 
suggested the adoption of a button by picked, and their employ- 
ment in limited numbers. It was found that they were used in 
such numbers and in so threatening a manner as to depart en- 
tirely from the purpose of the court in making the suggestion, 
and it was said by the court in the course of its decision that 
peaceful picketing generally developed into strong, perdstent, 
and oi^anized persua^on and social pressure of every descrip- 

> CumbeiUnd OUm Mfg. Co. ■. Olus Blowen' ABi'n., SS N.J. Bq. 49, U Atl. 
208. See abo Iron Mtdden' Union v. AUu-Chalmen Co., nipra; Kargea Fuinl- 
ture Co. >. Ai>ialgun&t«d Woodworken, lupro; Pope Motor Cbi Co. v. Keegsn, 
tupra; Mills t. IT.S. PrintinB Co., 90 App. Div. 608, 91 N.Y. Supp. 185 ; Ever- 
att-Waddy Co. i. Bichmond Typocntpiuofll Union, lOfi Vft. 188, 53 S.E. 273. 

■ AlliB^ClulmerB Co. v. Iron Uoldu^' Union, tupra. 
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tioD, mftkif^g the oooditioa of workmen disagreeable and in- 
tolerable, and that then "the c(mditioD has passed from that of 
the peaceful pm-poee of promoting the economic ends of the 
union men, and has entered the unlawful stage of mali(»ouB 
injury, without just cause or excuse, to rights just as important, 
and as fully protected by the constitution, as those on whose 
behalf these acts are committed." The defense of the act rests 
on the fact that "the right to persuade new men to quit or 
decline employment is of little worth unless the strikers may 
ascertain who are the men that their late employer has per- 
suaded or is attempting to persuade to accept employment." 
It has been said that the right to persuade and to picket should 
be maintained, but with watchfulness on the part of the courts 
to detennine whether or not duress is being used under the 
guise of persuasion, and intimidating obstruction and annoy- 
ance under that of picketing.* The Blmois supreme court 
rejects this as not a safe rule, wn.ce "it furnishes no fixed stand- 
ard of what is lawful. Any picket line must result in annoy- 
ance to both the employer and the workman, no matter what 
is Boid or done, and to say that the court is to detennine by the 
degree of annoyance whether it shall be stopped or not would 
furnish no guide, but leave the question to the individual no- 
tions or bias of the particular judge." * This is condemning a 
rule of law because not of easy application, and the view ex- 
pressed in connection with the drawii^; of the line between 
persuasicm and intimidation will doubtless command more 
general approval ; but it is dear from the number and weight 
tA the opinions against it that the right of picketing is one of 

t Iron Moldeia' Unioii t. AlUs-Chalnien Co., mipra. 

* A. B. Bunai A Co. >. Cbioaco Typographloal Unioii, *upra. 
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the mora doubtful ones, and is to be exercised only within striot 
bounds, where at all tolerated, if it is to avoid prohibition. 
When it is connected with the boycott, picketing is generally 
condemned/ since it amounts to an effort to coerce, or to in- 
fluence by other means than free argument and persuasion. 
Where the boycott is held unlawful, of coiurse acts in further- 
ance thereof are unlawful. 

An oi^anizaticm of workmen, not employees of the company 
whose works are being picketed, has no such right or interest 
in the matter of ^the m^ntenance of a picket as to warrant 
the grantii^ of an injunction f^unst the employer to prevent 
his taking measures agfunst the nuuntenance of pickets at or 
about his plant.* It was said in this case that the grievance, 
if any, was that of the pickets themselves ; that the organiza- 
tion as an employer of pickets had failed to show any substan^ 
tial pecuniary damage; and from all that appeared, a suit at 
law would afford ample redress agunst the financially responsible 
employer. Where a picket engines in unlawful acts which are 
accepted or approved by the labor union, it becomes respon- 
able therefor, and an injunctitnt will lie against it to prevent the 
further muatenance of such pickets.* 

Statutes prohibiting picketing are found in a few states.^ 
The prohibitions of these hms run against going near or loitering; 
about the premises where ai^ lawful business is carried on, for 

I a«o. Jonaa Glasa Co. •. Glaaa Bottle Blowera, «upni; My Mar^and Lodse 
•. Adt, 100 Md. 28S, 6S Atl. 721. And see the foUowins mction. 

■ Atkitii V. W. Je a. Fletah«T Co., 05 N.J. Eq. 068, G6 Atl. 1074. 

■ Qm. Jonaa OIms Co. >. Qlaaa Bottle Blowera. ntpra; GddGdd Consol. 
Via. Co. f . Oold&dd Minen' Union, 150 Fed. 500 ; and aee Union F. B. Co. •. 
Rnd, 120 Fed. 102. 

4 Ala., Code, aeo. S396 ; Colo., Acta 1B06, oh. 79. 
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the purpose of influeQcing or inducing others not to have deal- 
iiigB with those engaged in such business ; or the picketing of 
any works or place of business for the purpose of interfering 
with or iujuiiog any lawful buaioess. A city wdinance prohib- 
iting picketing for the purpose of intimidation or of threaten- 
ing workmen was held vaUd; ^ though it was said that very 
serious doubts enst as to the validity of a provision as to loiter- 
ing, similar to tb<He in the statutes noted above. The supreme 
court of Missouri declared unconstitutional a city ordinance 
which prohibited loung^ or loafing on street comers or other 
public places, in a case in which the ordinance was invoked to 
procure the arrest of pickets.* 

Section 122. Boycotts. — The boycott has been defined as 
"a combination to harm one person by coercing others to harm 
lum";* or as "an organized effort to exclude a person from 
business relations with others by persuamon, intimidation, and 
other acts which tend to violence";* or as "a confederation, 
generally secret, of many persons whose intent it is to injure 
another by preventing any and all persons from doing bu^nesa 
with him through fear of incurring the displeasure, persecution, 
and vengeance of the conapirators";' or, more briefly, as an 
illegal conspiracy in restraint of trade.' Much turns on the 
definition of the term, therefore, since as above defined the 
courts must of necessity condemn the boycott as unlawful. 

1 Bx parU Wmianm, <Cal.) Ill Vtx. 1036. 

* City of 8t. Louia v. GIoiMr, 210 Mo. 602, 100 aW. 30. 

■ Amaiiaaa Federation of Lthot >. Buek'a Stove A Banoe Co., 37 Waah. L. B. 
IM. 

* Brace Bros. >. Evuia, 6 Pft. Co. Ct. 1&3. 3 Ry. A Coip. L. t. 661. 

* Cramp V. Com., 84 Vb. 927, 2 S.E. 020 ; Braiucm t. iDdiutrial Wotken ol 
ttie Worid, 80 Nev. 270, OB Pac 3M. 

« Walah >. Am'o. of Mastei Flumben, 87 Mo. App. 280, 71 8.W. 46S. 
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"The law does not permit either enq)loyer or employee to use 
force, violenoe, threats of force, or threats of violence, intimi- 
dation, or coercion." ' 

A I»t)ader definition has been offered, as that a boycott ia 
"the act of a combination of peraonB in refusing to deal or in 
inducii^ others to refuse to deal with a third person," * thus 
practically eliminating the distinction between a boycott and 
the mere act of refusing to deal, either singly or in consultation. 
Another definition of the same nature is that it is "the with- 
drawal for a certain purpose of the patronage of the person or 
persons initiating it, and of as many others as he or they can 
induce to join them" ; * and in an opinion of the supreme court 
of New York it was said : "I think that the verb, 'to boycott,' 
does not necessarily ^nify that the doers employ violence, in- 
timidation, or other unlawful coercive means ; but that it may 
be correctly used in the sense of the act of a combination, in 
refusing to have business deaUngs with another until he re- 
moves or ameliorates conditions which are deemed inimical to 
the welfare of the m«nber8 of the combination, or some of them, 
or grants concesaoos which are deemed to make for that pur- 
pose." * In the IJndsay case it was held that there is nothing 
unlawful in the act of union working men in withdrawing thm 
patronage from the pluntiffa or from any other concern doing 
bumess with them, and that no fact of combination will make 
unlawful any act which an individual might lawfully do. "In 
other words, the mere combination of action is not an element 

I Mr Marrlaod Lodge >. Adt, 100 Md. 23S, SO Atl. 721. 
' Cooke, ComUnalioiiB, Monop^iea, and Labor Ciiioni, p. 60. 
• E. F. Chener. 4 Ptd. ScL Q. 274. 

<MiUat.U. a PrintiD«Co., 91N.T. Bnpp.lS6, 99App. D. 006; «I(q>tedin 
Uadmj t. MoDtena Fed. of Labor, S7 Mont. 281, 90 Fbc. 127. 
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which pvea character to the act. It is the ill^ality of the pur- 
pose to be accompliBhed, or the Ule^ means used in furtheraace 
of the purpose, which makes the act illegal." * la this case the 
court refused to continue an injunction against a boycott pros- 
ecuted largely by the difitiibution of a circular declariog the 
plaintiffs (wholesale and retail merchanta) unfair, and calling 
on retailers and the public to withhold their patronage from 
them, asking them to do this "for your own protection and the 
protection of organized labor." The supreme court of Cali- 
fornia took a similar view in a case * involving efforts to unionize 
the plaintiff's business and the causing of loss through the ces- 
sation of trade relations with a number of former customers, 
leading in some instances to the violation of c<mtfact8. It was 
held that customers were entitled as a matter of fair dealing to 
know that the company had been declared unfair so that they 
would be able to avoid inconvenience and loss to themselves by 
breaking off their relations with the company, since no union 
workman would handle material purchased from it. A suffi* 
dent justification for the acts of the council, in so far as they 
were respomdble for the violation of the contracts, was said to 
exist in the duty of the union to so warn the customers of the 
company. The situation was described as a bringing to bear 
upon the company the pressure of loss inflicted by third persons, 
with whom no controversy existed, by holding over those per- 
sons the risk of financial loss, thus compellii^ them to act ai^nst 
their own will. Such action was said to be nothing more than 
trade competition in an effort to secure the employment of union 

1 ating Bohn Mfs. Co. >. HoUis. M Minn. 223, 56 N.W. 119; Nkt. Prot 
Am'u «. Cunumog, 170 N.Y. S16, A3 N.E. 369. 

* J. F. Pukinnn Co. >. Biiildin« Tndea Coimdl, IH CaL 681, 08 FM. 1037. 
See tiao Bute >. Van Pdt, 136 N.C. 033, U 8.K 177. 
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workmen to the exclusion of all not assodated with them, and 
on terms deemed satisfactory and advantageous to the members 
of the union. Since each member was entitled to so act, all 
might so act in combination. "It may be that the combina- 
tion of great numbers of men, as of great amounts of capital, 
has placed in the hands of a few persons an immense power, and 
one which, in the interest of the general welfare, ought to be 
linuted and controlled. But if there be, in such combinations, 
evils which should be redressed, the remedy is to be sought, as 
to some extent it has been sought, by legislation. If the con- 
ditions require new laws, these laws should be made by the 
law-making power, not by the courts." 

These cases stand quite clearly marked off from the great 
body of decisions on the point involved, since the boycott is 
generally, by its very definition, put without the pale of th<»e 
combined activities which the law will permit. In a tolerably 
recent case it was stud that the distinction between an ordinary 
lawful and peaceable strike, entered upon to obtun concessions 
in the terms of the strikers' employment, and a boycott, is not 
a fanciful one. "Boycotts, though unaccompanied by violence 
or intimidation, have been pronounced unlawful in every state 
in the United States where the question has arisen, unless it be 
in Minnesota, and they are held to be unlawful in England ;" ' 
and in a somewhat earlier case it was said that "no case has 
been cited where, upon a proper showing of facts, an unsuccess- 
ful appeal has been made to a court of chancery to restrain a 

1 Tboaaa >. CiDoiimatl, etc, R. Co., 62 Fed. 803. It m&y be noted that in 
the State of MiDneBota, boycottdns, wbieh wsa allowed in the caae of Bohn MIg. 
Co. >. EoUii. 54 Miiia.223,55N.W. 1119, washeld tobeproperijenjoiitediD the 
later oaae of Gray >. Buflding Tiadea Council, 91 Minn. 171. 97 N.W. 603. Baa 
nlM Erti t>. Produce Bzohanfe, 70 Minn. 140, 81 N.W. 737. 
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boycott." ^ While so sweeinug a statement a not now poe- 
aible, it remains true that boycotts are by most courts held un- 
lawful eren nithout public disturbance, physical injury, or direct 
tiireats of attacks on person or property ; * since "the use of 
the word ' boycott ' is itsdf a threat, and the distribution of boy- 
cott notices is intended as a menace, intimidation, and coercion." * 
Where the coercion comdated only in the enforcement of fines 
on members of the association conducting the boycott, it was 
still held to be unlawful, since it was no less an unlawful inter- 
ference mth business because accomt^ished by the enforcement 
of coercive fines on members than if it had been acccnnplished 
by coercive measures gainst nonmembers to compel them to 
tid in the boycott ; and the fact that there was an initial agree- 
ment by all the members was not regarded by the court as war- 
rantmg a finding that the continued withholding of patronage 
was also voluntary, when the fwlure to do so would have re- 
sulted in a heavy fine ; * the impodtion of fines on nonmembers 
is unlawful.* 

It is evident that it is the coercive feature of the boycott 
that discredits it so emphatically in the great majority of the 
courts. The mere refusal of individuals to deal would not be a 
violation of law, since individuals acting independently cannot 

' Casey t. Cindimatl TyjioKrapliical UnioD, 46 Fed. 13B. 

• But «. Easei Trades Counen, S3 N.J. Eq. 101, 30 Ail. 881 ; Mamh v. Brick< 
I>ym, etc., 79 Conn. 7, 63 Atl. 291 ; Shine t. Fox Bros. Mfs. Co.. ISO Fed. 367, 86 
CCA. 311 ; Purvis ■. Carpenters A Joinen, 214 Pa. St. 348, 03 AU. 6SG. 

• Bnww Bros. v. Evtuis, tupra; Bock ». Railway Teamsters' Protective Uolon, 
118 Mich. 497, 77 N.W. 13 ; Cwey ». Cin. Typ. Union, toji™. eto. 

« BoutwdU ■. Matr, 71 Vt. 1, 42 AU. e07i Martdl ■. Whhs, ISS Mam. 250, 09 
N.E. 108S. 

• PutinKton >. HinehdUff, 219 IlL 169, 70 N.E. 47 ; Bui^ >. Fay, 128 Mo. App. 
000, 107 S.W. 408 ; Cnited Stataa s. B&ish. 103 Fed. Sll. 
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conspire nor can they intimidate the public acting alone.* "It 
has been decided, however, that while such action would not 
be unlawful by an individual, a combination and a coosinracy 
to accomplish the purpose would be an illegal act." * In the 
Hopkins case it was said that the definition of a boycott was 
not essential, since the evident purpose was, even if without 
violence, to so act by concert, force of numbers, and ^citing 
the fears of the timid, as to compel many persons to surrender 
' their freedcnn of action and submit to the dictation of others in 
the management of their private buoness affairs. "At common 
law every person has individually, and the public has also col- 
lectively, a right to require that the course of trade should be 
kept free from unreasonable obstruction ; " * nor can the 
ordinary methods of the boycott be justified as matter of trade 
competition ; * «nce the relations involved are not those of 
trade competitors engaged in rivahy for a market for their 
products; inducing one's employees to leave his service, or 
interfering with the employment of workmen, for the purpose 
of crippling his business, where the oiganization is not itself 
engaged in any businera, competitive or otherwise, and has no 
need of labor, its only object being to compel the employer to 

■ Lohae Patent Door Co. v. Fudle, 21S Mo. 421, 1 U B.W. M7. 

■ Oxley BtBTe Co. v. Coopen' InteniAtioiiBl Union, 72 Fed. 696, mtiag Arthiu 
t. Ookea, 63 Fed. 310; affirmed in Hopkina t. Oiley Stave Co., 83 Fed. 912, 
28 CCA. 09 ; aee alao Lohae Patent Door Co. *. Fudle, tuprn. 

■ Brie, Trade Unioiu, died with approval in Loewe v. Lawlor, 208 U.S. 274, 
28 Sup. Ct. 301 ; Puiinston ». Rincholiff, mpm; Jermy City Printing Co. ». 
Caaaidy, S3 N.J. Eq. 769, 63 Atl. 230 ; Bt«o«oq >. laduatrial Workera of the World, 
■upro, ets. 

' March •. BrieUaTera, eto., tupni; Qeorge Jonaa Glaaa Co. v. Glaaa Bottle 
KoweiB, 72 N.J. Eq. 063,66 Atl. 963; My Maryland Lodse *. Adt, 100 Md. 
238, 69 Atl. 721 ; p«r emtra, J. V. Parkinaon Co. *. Building Tradea CounoH. 
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concede tbe desired terms to the organization, is said not to be 
the competition which the law recognizes or upholds. Nor is 
the publication of boycott notices vithin the protection of the 
i^t of &ee speech and a free prese,^ since with the right of 
free speech there is a guarantee of other rights and Uberties, and 
it is a maxim of jurisprudence that each one must so use his own 
rights as not to infringe upon the rights of another ; * and it 
has been swd that it would be strange indeed if the right of free 
speech could be used to sustain the carrying out of an unlawful 
and criminal cons^nracy.* It has been contended f^funst this 
view that the restrunt of publication cannot be efEected by 
the courts, since courts will not interfere with the publication 
of a libel, but will leave the parties to their freedom of action, 
subject to liability for the consequences.* But "there is a 

' Loewe r. California State Fed. of Labor, 139 Fed. 71 ; Crump ». Com., 84 
Va. 927. 8 B.E. 020 ; Shina >. Fox Bros. Mfg. Co., tupra,- Back >. Ry. Teamaton, 
Prot. UnioD, tupra; My Maryland Lodee r. Adt, tupra; Buck's Stove ft Ranse 
Co. t. American Fed. of Labor. 36 Wsah. L. R. 797 ; Rattig Baah & Door Co. v. 
Pudle, 143 Fed. 303 ; and see Loewe i. Lawlor, mpm. 

■ Jordahl v. Hayda, 1 Gal. App. 096, 82 Pac. 1070. "WMe our republican 
lorermnent guarantees the right to pursue one's own happiness, yet that goT' 
emment is charged with the duty of protecting otliers than appellant in the 
pursuit of their happinew, and hence the inalienable right to putsue one's own 
bappineas must necessarily be subject to the same right in all othov. Hence, 
when that tight is asserted in aucb a manner aa to conflict with the equal ri^t 
to the same thing in others, it is not an inalienable right at all, but is a wrong." 
Townsend >. State, 147 Ind. 624. 47 N.E. 19. 

> Thomas >. Cincinnati, etc, R. Co., 02 Fed. 803. 

* Marx A Haas Co. «. Watson, 103 Mo. 135, 07 8.W. 391 ; Lindsay >. Montana 
Fed. of Labor, tupra. In tbe former case it waa said tliat there was no authority 
under tbe constitutioo for a distinotioD between proceedings to enjoin the pub- 
licatjon of a libel and one to enjoin publications of any other sort, however in- 
jurious. "No halfway house stands between prevention and absolute freedom. 
. . . The two ideas, the one of absolute freedom to say. write, or puUish what- 
ever he will on any subjeot, coupled with tiie re«i>oiiat»lity therefor, and tha 
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clear distinction between suits to enjoin the publication of a 
Hbel, and one to restrain acts to intimidate persons from dealing 
with another. In the one, when the acts complained of consist 
of such misrepresentations of a business that they tend to its 
ii^ury and damage to its proprietor, the offense is simply a libel ; 
and in this country the courts have with great unanimity held 
that they will not interfere by injunction, but that the injured 
party must rely upon his remedy at law. On the contrary, 
when the attempt to injure consists of acts or words which will 
operate to intimidate and prevent the customers of a party from 
dealing with him, or laborers from working for him, the courts 
have, with nearly equal unanimity, interposed by injunction." ' 
A distinction is sometimes drawn between what are classed 
as primary and secondary boycotts. In the former, the action 
is directly against the offending employer, the members of the 
oiganizatioQ simply withholding their patronage as laborers or 
purchasers, and inducing their fellows to do the same. The 
mere withholding of patronage or refusal to trade is not unlaw- 
ful,* and the announcement or publication of such a purpose is 
irithin the rights of the persons agreeing together, even though 

otlier ide* of preveatms soy nich free speech, free initiiig, or tree puUicatCon, 
eannot coexist." The fact that the detendiuita were without funds or property 
that could be attached in a daiiis£e suit waa said not to affect the situation, 
though it left the plaintiff compaiiy open to luinous attacks with no possibility 
of recovery or redress. This case was commented on adversely in Rocky 
Mountain Tel. Co. v. Montana Fed. of Labor, 167 Fed. 821 ; and see Lohse 
Patent Door Co. v. Fuelle, lapra. 

iCtBur d'Alene Consot. Min. Co. i. Miners' Union, fil Fed. 260; and see 
Beck *. Railway Teamstere' Union, supra; Casey •. Cincinnati Typ. Union, tf 
Fed. 13S : Oray v. Building Trades Council, tapra. 

• Toledo, etc., R. Co. t. Penna. Co.. £4 Fed. 730 ; State t. Glidden, 56 Codd. 
48, 8 Atl. 890 ; Pierce >. BUUemen's Union. 166 CaL 70. 103 Pac. 323 ; Hey *. 
Wilson. 232 HI. 389, S3 N.E. S28. 
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it results in the injury of the person ag»nst whom the acts are 
directed.* And it will follow that perBtma freely joining in such 
withholding of business intercourse will not by their acts incul- 
pate ather themselves or the original actors. But such is not 
the usual course of the boycott ; and indeed the definitions usu- 
ally adopted do not eovex such acts, but are applicable only to 
the second class, or the so-called secondary boycotts (sometimes 
called compound boycotts), which are generally understood to 
mean combinations to harm one person by coercing others to 
harm him, as already set forth above. Exceptions to the 
practically uniform declaration as to the illeg^ty of such 
boycotts are to be found where the employer extends or 
seeks to extend his activities by combinations with others 
of his class. Thus where an enq>loyer whose men are on 
strike sends material to be worked up by oth^ employers, 
it is justifiable for sympathizers with the ori^n^ strikers to 
withhold service from these other employers for the purpose of 
inducing them to refrain from dealing with him, and so seek to 
isolate him from business. "To whatever extent employers 
may lawfully combine and cooperate to control the supply and 
conditions of work to be done, to the same extent should be 
recognized the right of workmen to combine and co5perate to 
control the supply and the conditions of the labor that is nec- 
essary to the doing of the work." * The supreme court of 

> Grar V. Bunding Tndea Coubdl. tupra; Peoide «. MoFitriiii, 8g N.T. Supp. 
EOT, 43 MiBc. 691 ; Pieroe t. Stsblemea'a Uiiion, nipra. 

> IroD Molden' DniiHi r. Alli»<nialmen Co., 166 fed. *S. 91 CCA. 631. See 
■Ok Sltuheimer «. United Oarmeot Worken, 77 Hun, 216, 28 N.Y. Supp. 321, 
whei« relief wm denied ui employer who was held not to havs "oome into ooort 
irith dean haoda," having himielt emidoyed methods "■'■"■I" to thoaa of which 
Im oompUined. 
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California "recogoisee no Bubetantial distinction between the 
so-called primaiy and secondary boycott," pennitting Btrikers 
not only to -withhold their own patronage, but also, " hy threat 
of like boycott, to coerce others into doing so." However, it 
held illegal any act which tends to impair the right of free action 
by individuals by means pasang beyond moral suasion uid 
playing by intimidatiim upon the phytdcal feais.* A dissent- 
ing opinion in the Herce case pointed out what is no doubt a 
fatal weakness in the positioQ taken by the majority, contend- 
ing that the use of any means constituting duress, menace, or 
undue influence would render the boycott unlawful. " Whether 
this coercitm or compuluon comes from fear of physical violence, 
as in the case of picketing, or from fear of financial loss, as in 
the 'secondary boycott,' or from fear of any other infliction, is, 
in my oinnion, immaterial, so long as the fear is sufficiently 
potent to control the action of those upon whom it is cast." 

In a few states boycotting is forbidden by statute, the term 
"boycott" beii^ used for the most part without definition;' 
while in two other states concerted refusal to trade vrith dealers 
or manufacturers, or concerted action to interfere with their 
business, is made an offense.* The effect of these statutes is 
slight, unce they are littie if any more than a declaration of the 
rules of the common law. "Neither at common law nor under 
statutes modifying the common law doctrine is it lawful for 
workmen to combine to injure another's bu^ess by causing 
his employees to leave his service by intimidation, threats, 

■ Wfoot *. Steblamai'a tJnion, tupra: np^ovinc FBrUnaon t. Boildiiic Tradn 
Goundl, Mtpra, and dtJng u * HnKwtiiii cue Iiadt»y t. Montuu Fedentlon 
of I^bor, tupra, 

<Alft., Coda, ascs. 6396: Colo., Aota IMS, oh. 7S ; HL, Aeta 190S, oh. 38. 

•Iiid.,A^, MO. 3312m; TMm. AoU 1S03. oh. M. 
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molestation, or coercion." ' They have the effect, however, 
of declaring the policy of the state in regard to any possible 
departure from the rule laid down. 

Besides the statutes prohibiting boycotting, a number of 
statutes have been referred to in boycott cases as violated by 
the acts complained of. Thus a statute of Wisconsin,* which 
penalises combinations for the purpose of willfully or maliciously 
injuring the trade or business of another, was held to be con- 
stitutional and applicable in a case of a combination of a number 
of managers of newspapers to boycott a rival publisher.* The 
legislature was held to have the power to make the question of 
motive a material one ; nor can the right to punish malicious acta 
be denied because they are to be followed tmd worked out by 
conduct which might have been lawful if not preceded by such 
acts. This corresponds to the principles controlhng in the 
doctrine of conspiracy, whether under statute or common law.* 
A similar statute of New York * was held to have like applica- 
tion in a boycott case in which there was neither violence nor 
threat of violence, where the combination was against buildera 
who should buy materials of any dealer not approved by the 
union.' 

The federal antitrust act ' was made the basis of an action 
agunst a labor organization which had largely reduced the sales 

> 8 Cyc. 639, cited with approral in BraoBOn «. Industrial Woikera ot tine 
World, nipra. • A.8.. «eo. 446ea. 

■ AikeoB V. WUconsiii, 196 17.3. 194, 26 Sup. Ct. 3. 

<Sb<i. lis. Andaee Purinitoa «. Hinohdiff, lupm. 

' Penal Code, mc. 168, »ubd. C. 

■Peoiile t. McPariin, nipra. See alao Branson t. Industrial WoTk«n of the 
Woild, lupra, where a boycx>tt was undertaken to compel an employer to union- 
Im hi* plant, the boycott being elaaied as a criminal cooapiracy uudec sec. 4761, 
OL. <d Nevada. > Se Stat. 209, U.S. Comp. St., p. S200. 
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of ^te c(HapUunant'B producte by boycotta in various parts of 
the United States, and the court found that^there was a punish- 
able combination or conspiracy to interfere with trade or com- 
merce among the several states, as prohibited by the statute.' 

AnotbOT fed^al statute that has been invoked is the provision 
forbidding attempts to defraud by the use of the United States 
muls.' In this case a fine was ass^sed againpt a manufactur- 
ing company by a union because of a refusal of demands to 
employ only union workmen. A boycott was declared against 
the company's products and notice thereof was mailed to its 
customers. This was held to be a violation of the statute, 
whether viewed as a means of inducing the payment of the fine 
to escape the boycott, oi as a means of maintaining the boycott 
to the injury of the complainant's business.' 

Sbctidn 123. Blacklists. — A blacklist is in brief a list of 
persons marked out for unfavorable discrimination in business 
or social relations. As the term is generally used, it ^plies to 
lists kept by groups or associations of employers for their mutual 
information as to workmen to whom employment will be re- 
fused on the basis of certain facts or alleged facts stated or 
assumed in connection with the placing of the names on the 
lists. A mere exchange of information, leavii^ each employer 
free to act on his own ju<^ment in the case, is not, in the absence 
of 'statute, illegal.* It has already been stated that the giving 

■ Loewe e. Lairior, 208 U.S. 274, 38 Sap. Ct. 301. Bee elao Buok'a Store * 
Bange Co. b. Amerioan Fed. of Labot, 37 Waah. L. R. 822. 

• IL8., see. 5480, U.S. Comp. St.. p. 3690. 

• United Statu t. Raiah, 1S3 Fed. 911. 

• WOlia *. MuBoogee Mlg. Co., 120 Ga. 697, 48 B.E. 177 ; Boyer «. Wertem 
Union Td. Co., 124 Fed. 246 ; Wftbaah R. Co. t. Young, 182 IwL 103, 60 NJB. 
1003 ; Baker ■. Ini. Co. (Ey.), 64 S.W. 913. 
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ot lecommendationa or clouwoce cards at the terminatim of 
employment ia not obligatory on the employer (see. 14) ; but 
in any information which an employer ofFeis he must avoid 
perversion of facts, as he will be liable for false or unfair state- 
ments coQCenung his workmen.* The some is true as to state- 
ments made ntaliciously or for purpoeee of wrongful interference 
with the relation of employer and employee; and where it 
f^pears that one is blacklisted "without cause or provocation," 
a suit for damages will lie if it is shown that the person so black- 
listed was thereby cut off from opportunity for employment, to 
his injury,' 

It has been stud t^t a discharged employee cannot recover 
damages agunst one blacklisting him and so procuiing his dis- 
charge, even though the act was malicious, unless there was co- 
ercion or deception, causing the discharge t^ainst the wiU or 
contrary to the purpose of the employer,' but this view is not in 
harmony with what appears to be the better and more common 
opinion;* and where a workman is blacklisted by a former 
employer, and others in association with the employer refuse 
employment because of the information ^ven, the agreement 

1 Wniia V. Mu«eogee Mtg. Co., aupra; Hundley «. Louinille A N.R. Co., IDS 
Ky. 197,48 B.W. 429 ; St. Louii 8.W.R. Co. ■. Hiion (Tex. Qt.App.), 12SB.W. 
338. Bee s1k> Dsvia «. New Entfwd R. Pub. Co.. 203 Maa& 470. 80 N.E. SOC. 
(Thia cBw involved tbe omiasioD of k firm oune from a list of *U locftl " repa- 
table expnM oorapkntee.") 

■ Msttiaon (. R. Co., 3 Ohio Deo. 626 ; WiUoer «. SUnrmui, 100 Md. 341. 71 
Atl. 962 : Hundley >. Louiaville ft N. R. Co., mpra ; Rbodea t. Granbr Cotton 
Hill* (S.C.), ea B.E. 824 ; eee also WiUeH «. JaekMiiTille. ete., R. Co. (U.S. C. 
C, 1896. S. D. of norida) in which th« {daintiff obtained ludgment in the 
■mount of 1 1700 for toes of employment with another cxnnpany on recount of 
ft lettBT written by hiii formra employer. 

• Bakei «. lu. Co. (Ky.), 67 B.W. 067. 

'Joyce I. Oraat Noithvn E. Co.. 100 Minn. 226. 110 N.W. 976; and sum 
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will be condemned as a conspiracy if the circumBtances show it 
to be injurious and without warrant in fact> 

A number of states have statutes proliibiting -bladdiBtang.* 
The constitutionali^ of these statutes has been maintained, 
their purpose being to protect employees in their natural and 
constitutional right to sell their labor and acquire property.* 
The Indiana statute refers only to the blacklisting of discharged 
employees, and is therefore held not to be applicable to cases 
where one voluntarily left service ; * while in construing the 
Minnesota statute, which names both those who leave volun- 
tarily and those who are discharged, the court said that the 
fact that an employee left his place voluntarily does not give the 
employer the r^ht to prejudice his employment elsewhere, 
and that it was not a sufficient answer that the employer may 
have cause for making the statement, or that it may be to the 
tnutual advantage of all employers in an association, since if 
such were the facts in the case, they would not bar the action 
but would be available only as a matter of defense." 

SscnoN 124. ItUerference with Em-piaymeni, InHmidaHon, 
etc — Not fallii^ specifically under any of the foregoing hea^ 
and involvii^ forms of collective action, thus diff^rentiatii^ 
them in scnne respects from the acts of individuals alreai^ 
considered (sec. 15), there are yet to be noticed some forms of 

1 Rhodes «. Giaahy Cotton MiOb, nipro. (Plaintiff was blacklisted as a 
striker, and to publiabed, althoogh it mu deail^ shown thftt hs was not.) 

•Ala., Code, ma. 6398; Conn., Aoti 1909, ch, 153; Ind., A.8., sec. 7076; 
Blinn., B.L.. aeo. G0S7 ; N.C., Acta 1909, eh. 85S : US., 30 Stat. 424, Comp. L., 
p. 320ft. 

* State >. JuatoB, SS Minn. 270, SS N.W. 760 ; St. Lotila B. W. B. Co. t. miOD, 
utpra; Joyce t. Great Nortbem B. Co., tufra, 

* WabMh R. Co. s. Younci *upra> 

* Stato t. Jnitua, tupra. 
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interference with the employment of labor or the condoct of 
bumness by methods which the law does not sanction. It has 
been seen that the courte will take note of injmies inflicted or 
threatened where they follow the unwarranted and improper 
exercise of such powers as are possessed by a collective body, 
even though there be neither fraud nor coercion by violent 
means ; and the unjustifiable interference by way of persuBsion 
or the enticement of workmen, involving the violation of a 
contract not to become members of a imion, has been held to 
entitle an employer to an injunction against members of a 
labor union who were seeking to unionize his plant ; *■ but where 
such a complaint is made, and it appears that the employees 
are in fact members of the association complained of, the right 
of officials to confer with their membership, and the right of 
workmen to act singly or collectively in the matter of seeking 
improved conditions of employment, will operate to prevent 
the issue of an injunction against counseling and adviang on 
such subjects.' 

Employees who are members of a union may take the mitia- 
tive and procure the restruut of a rival union which seeks to 
procure their discharge and the employment of no others than 
members of such rival union.* The contrary view was taken in 
a case in which it was said that the object of the rival union to 
Becure employment for its own members was sufficient justifi- 
cation for acts leading to the discharge of the compluuants, 
though there was a strong dissenting opinion.* In this case the 

I FlBcona I. Bmltli, IW Pli. St. 128, 48 Atl. 894; Eltchmu Co«l Co. •. Mitchell, 
172 Fed. 063. * Wabub R. Co. >. Huuuhan, 121 Fed. 663. 

* Fleut t. Wooda, 176 Mms. 492, 67 HM. 1011 ; IMman r. MitcheO, 207 Fk. 
St 79, 66 Atl. 327. 

« NatioDal FRrteotire Am*!!, t. Giimmlnt. 170 N.T. 316, 63 N JL 86S. 
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majority of the court seems to have lost sight of the rule of law 
that one man's rights end where another's be^. "An inter- 
ference by a combination of peraons to obtain the discharge of a 
workman because he refuses to comply with their wishes, for 
their advant^e, in some matter in wliich he has a right to act 
independently, ia not competition." ' The right to seek em- 
ployment is an inherent one, and an association's noninter- 
ference with a workman in the exercise of that right is in no sense 
a ground for claiming that such an association had protected 
him in his employment or had conferred any legal benefit upon 
him, since it had no right to interfere with him in this respect ; ' 
and an unwarranted expulsion of a member, leading to bis dis- 
charge from employment, will support an action for the recovery 
of damages for causing the discharge.' It has also been held 
that a labor union may be enjoined from the expulsion of mem- 
bers in a manner intended to improperly influence their free 
action in the matter of employment, where such expulsion ia a 
part of a number of intimidating and unlawful act«.* An action 
for damages will lie where a nonunion workman ia shown to be 
maliciously deprived of employment by reason of the action of 
a labor organization ; * so also if the discharged workman was 

■ Bory t. DonovMi. I8S Man 363, 74 N.B. eo3. 
> Levin i. Cowh)v«, 76 N. J.L. 344, 67 Ati. 1070. 

* Campbdl >. JohnaoQ, 167 Fed. 102, 92 CCA. SH ; Bmuwii t. United Hkt- 
tHM, 73 NJJL. 720, 66 Ail. IBS. 

• Connett «. UniUd Hattera, 76 N J. Eg. 202. 74 Atl. I8B. 

< Cumui I. Galen, 162 N.T. 33, 46 N.E. 2S7 ; Perldn* i. Pendleton, BO Me. 
lae, 38 AU. 96 ; Berry ». Dooovui, aupra. In Ae Cumn and Berry oana tli« 
ditcharte wm In eon«equenoe of coatnwte with employers to employ only mem- 
ben of uniomi, raaultiDg in the diaeharge of plaintiffs from employment. In the 
osaeof Peiklna*. Pendleton, the oourtaaid: "Merely to Induce another toleavs 
an employment, ot to diwiharge an employee, by penuMion or ancument, howevra 
whimiioal, unreMouable, or abmird, ia not, in and of itadf, unlawful, and we do 
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a member of another union,* the rule ot law being that any 
malidoua interference with the contract relation will ground 
an action if damage ensues.* Where the action of a union not 
only interferes with the employment of the former memben, 
expelled without just cause, but also seeks to control tbdr con- 
duct in matters of public duty, an added reason exists for re- 
straint against further interference, wtiile damages will be al- 
lowed for the loss of employment.* 

The interference compluned of may be of a more general sort, 
directed against the business of an employer by w^ of con- 
spiracy. Where there is an agreement to induce one's em- 
ployees to cease work and to refrain from working until some 
unauthorized mandate of those in agreement is compUed with, 
the latter may be held and punished for conspiracy.* Where 

not dedde thtA such inter(ereno« may become UDlkwfuI by leuon of the d«- 
fenduit'l mAlidoiu motive*, but amply tluit to intunid&te an aajAoyer by 
thiettta, if the threats are of mich a nature aa to induoe ttkia leault, and thereby 
'oauae him to discharge an employee whom he deaiied to retain, and wonld hava 
retained eiaept for moh unlawful threats, {■ an actionable wronc." 
> Ruddy ». Journeymen Flambets, 79 N. J.L. 467, 76 Ati. 742. 

• Angle •. Chioaco R. Co., 151 U.S. 1, 14 Sup. Ct. 240. 

• SchneideT *. Journeymen Plumbera. etc., 116 La. 370, 40 So. 700. Id tliifl 
esae members of a union who were appointed by the mayor aa examinoa <4 
iJumbera applying for oertificatea in the city of New Orieana were fined and ex- 
pelled for Dot choosiiis bb inspector a member indicated by the union. They 
were also deprived of employtnent by reason of the loss of membership. The 
judgment in this case awarded rMtoratioa of membership, remission of the Goea, 
damages, actual and punitive, and an injuuetion against furtlier inlerferenoe 
with their employment. 

• State «. Dalton, 134 Mo. App. 617, 114 S.W. 1132. (The members of two 
labor unions combined to secure the payment ot a fine levied on an ranployer.) 
Employing Printers' Qub i. Doctor Blosser Co., 123 Ga. 600, 60 S.E. 353. (An 
BSBDciation of printera Emd puUishera combined to fix prices and prevent compe- 
tition, and levied a fine against the Doctor Bloaaer Co. for accepting work in 
violation of the agreement. On his refusal to pay the fine hia bumneas was 
Interfered with and his employee* coerced Into withdrawing from his servioe.) 
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intimidation and violence are used, there is of coniw no question 
of the illegality of the aci« no matter how lawful the object in 
view might be ; > and unions f^ving financial support to strikers 
and pickets guilty of such unlawful conduct will be themBelvee 
liable for so aiding and abetting it.* 

A number of statutes have been enacted directed to the 
subject of interference with employment, conspiracy against 
workingmen, intimidation, etc. Some of these apply to specific 
employments, as those prohibiting interference with or the in- 
timidation or molestation of rulroad employees,' or seamen.* 
More commonly, however, the acta are of general application 
and prohibit conspuracy agfunat or interference with any lawful 
business by force or by threats of violence to person or prop- 
erty ; • or the use of means calculated or intended to intimi- 
date or compel one against his will to do or refrun from doing 
any act which he has a legal r^ht to do, or injury of threats of 
injury to person or property with intent to intimidate any 
person;* or threate, violence, or intimidation preventing or 
attempting to prevent any person from engaging or remaining 
in any lawful business, employment, or occupation.^ These 
laws for the most part embody the principles of the common law 
relative to conspiracy or the unlawful infringement on the righta 
of others by coercion or other improper means. While they are 

> Parvia *. Carpentera and Joinen, 2H Pa. St. 348, 63 AU. 5S5. 
■ JoDM t. Moher. 116 N.Y. Supp. 180. 62 Mln. Rep. 388. 

• D«L, R.C., p. 028, BBo. 3 ; lU., R.S.. eh. 114, aeoa. 100, 110 ; Ky. St, mo. 803. 
•lA,R.L.,Ma.044. 

*Ala., Code, Moe. 6394, 6856. 

* Conn., Acta 1900, eh. 202. 

'Gb., Pen. Code, oeoB. 123-126; see alao lU., R.a, eh. 38, bbix. 158, 169; 
He.. A«tB 1003, oh. 127. sec. 21 ; Maas., Aota 1900, oh. fiU, aeo. 18 ; N.Y., C.L., 
eh.4aaeo.530; Waah., Aeta 1909, oh. 249, aee. 362. 
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penal in form and effect, subjecting their violatoia to penalties 
of fines or imprisonmeiit,* their violation also opiates to fpve 
a right of action to a party injured by the unlawful act.* 
"When such an ii^ury results, tiom the execution of a con* 
spiracy, it is the wrongful act done in carrying out the concerted 
plan, and not the conspiracy itself which furnishes the real 
ground for a civil action." In all the above cases the defendant 
or defendants were agents or members of labor organizations, 
and their actions were r^;arded as representing the force and 
influence of numbers. Thus in the f^cher case, it was said that 
"the accused was present, and professed to speak as the 
authorizedagent of a laige organization." InWyemann. Deady, 
"Deady was the business agent and so-called walking del^ate 
of the defendant union, and did said acts not only with the 
knowledge and approval, but by the authority of the union," etc. 
This fact would bring the acts within the common law principle 
of conspiracy, while it was also true that the acts were unjusti- 
fiable interference with employment, usually by violent or co- 
ercive means, so that they would apparently have come under 
the condemnation of the law without statutory provi^on. 
But as remarked in another connection, such statutes have at 
least the effect of declaring the policy of the states in which 
they exist, and so have a measure of value. 

Section 125. Reme^eB by Sviis at Law. — It has frequentiy 
appeared in the foregoing sections that persons, employers or 
employee, may recover damages for injurious interference, 
without justification, with employment or business by acts 

I state «. Stocktord, 77 Conn. 227, 58 AU. 76B ; State *. MoOee, SO Conn. 
814,60 Atl. lOSO ; Fisohet >. State, 101 Wis. 23, 7S N.W. 604. 

■ Wyeman v. Desdy, 79 Conn. 414, fl6 AtL 129 ; Carter t. Oft«r. 134 Mo. App. 
146, 112 8.W. m$. 
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done in connection with labor disputes; and it only remaina 
under this head to illustrate briefly the manner and extent of 
the application of this rule of law. 

An employer is entitled to a judgment for damages where a 
union has unjustifiably caused injury on account of his fulure 
to carry on his business according to the methods prescribed by 
the unions In the Carew case a union levied a fine on an em- 
ployii^ stonecutter, and coerced him into payment by procur- 
ing his workmen to leave him until he was imable to fill his con- 
tractfi, the purpose being to enforce the closed shop. To compd 
one to yield to an ill^al demand in order to secure the privilege 
of carrying on his business was said to be unlawful, if not actu- 
ally a criminal conspiracy, and is "a species of annoyance and 
extortion which the common law has never tolerated." The 
judgment included the repayment to the employer of the amount 
of the fine, as well as damages. In order to recover a fine in such 
circumstances, it must appear that it was paid under coercion 
and to remove an actual obstacle to the conduct of business, 
Bince,if paid voluntarily or without duress, it will not be recov- 
erable.' In the case of the Old Dominion Steamship Company, 
the union had interfered with the shipping of sailors, and de- 
clared a boycott because the company had refused to pay 
laborers in one locality the rates usually paid more skilled men 
in another locahty. In the cases of the F. R. Patch Mfg. Com- 

1 Camw t. Rutherford, 100 Maos. 1, 8 Am. Rep. 287 ; Old Draniiiion ^S. Co. ■. 
McEenna, 30 F«d. 48 ; F. R. Patoh Mfg. Co. t. Int An'n. of Hacbiniit*,'?? Tt. 
394, 60 Att. 74 ; O'Neil i. Behanns, 182 Pa. St. 23B, S7 AtL 843 ; Doiemua i^ 
Httoitmy, 176 HI. 608, 52 N.E. G24 ; Moorea ■. Brioklayen' UnioD. 10 Ohio Dae. 
(Rep.) 046 ; Braiuon * . Induattial Worken of the World, 30 Ner. 270, 96 Pao. 
864; Thaeksr Coal A Coke Co, *. Bnrkti. 60 W. Ta. 263. 63 S.E. 161. 

t Buifce «. Fay, 128 Mo. App. 690, 107 8.W. 408. See alao Manb t. Briek- 
Ikren, ate., 79 Conn. 7. 63 Atl. 201. 
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pauy and of O'Neil v. Behamu, coerciye and unlawful means 
were used to susttua the demanda of strildiig workmen. In the 
Doremua case the violation of contracts was procured by a 
laundrymen'B aseociation seeking to compel a general advance 
in prices.* In the case of Mooree v. Bricklayers, membera of a 
union had {pven notice that they would work no material pur- 
chased from a material man who had disregarded a boycott 
order issued by the union.* In the Branson case a unitm at- 
tempted to procure the discharge of members of another union 
unless they would join the defendant unioa. In the case of the 
Tliacker Coal Company, members c^ the union were held to be 
liable in damages tor procurii^ workmen under contract to leave 
employment, in an effort to unionise the mine. 

A leading case involving the right of an employee to dasu^ee 
where union activities prevent his employment is one in which 
an agreement between a union and an association of employers 
provided that the latter would employ do one not a member of 
the union for a loi^ier period than four weeks, within which Ume 
he should become a member of the union or be diecharged.* 
The plaintiff declined to become a member, and was discharged 
accordingly. In the suit ag«nst the union the only defense 
offered was the contract. The court held that the principle of 
this contract was "glaringly at variance with that freedom in 
the pursuit of happiness which is believed to be guaranteed to all 
by the provisions of the fundamental law of the state," and that 
the effectuation of the purpose repressed in it " would conflict with 

> See tiao Employinc Printen' Club t. Doctor Bloner Co., 122 Qa. C09, CO S.K 
S63. 

■ See tlao Purlnstoa *. HioohcUir, 219 HL 160, 70 N.R 47 ; PnrrM *. Cupea- 
tera. etc, 214 Ps. St. 348. B3 Atl. 6S6. 

• Cumn >. Galon, 162 N.Y. 33, 40 N.E. 297. 
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that prmdple of public pdicy which prohilnts numopolies and 
exclumve privilegee." The pluntiff, Galea, waa therefwe de- 
clared to be within bis rights in suing for damages resulting from 
the procurement cS his dischai^ The fact that the contract 
was such as to bar nonunion men from all emi^oyment locally 
wae held to put this case od a different footii^ from one in which 
the contract was between a umon and but a mngle employer.* 
It was said in the Jacobs case that the doctrine of the Cuiran 
case had not been overruled by the opinion m. a case in which 
was upheld the right of an organisation to threaten strikes bo as 
to procure the discharge of workmen in order to secure the em- 
ployment of members in their stead.' llie dissenting opinion 
in the Gumming case, however, was to the effect that the doctrine 
of Curran v. Galen required a contrary finding in the case in 
hand. In Massachusetts it is conmstently held that an employee 
is entitled to damages where his discharge results from a c(hii- 
binatitm of p^«ons to obtain it because he refuses to become a 
member of the union or act otherwise for th^ advantage in a 
matter in which be has the right to act independently.* 

Not only actual but punitive damages may be awarded a 
workman whose ^nployment has been maliciously, t.e., inten- 
tionally and imjustifiably, interf^vd with; and where such 
interference is the action of an acknowlei^ed representative of 
a union, and is directed or approved by the latter, both he and 
it are liable as joint tort feasors.* Where loss of employment 

' JMob* t. Cohen. 1S8 N.T. 207, 76 N.E. 6. 

■ N&tl(m»l Ptot. Am'n. ot Steunflttras, otc, t. Cumimng, 170 N.T. 815, 03 
N.E.38g. 

■B«R7>.Doiiomi, I6SMaaB.369, 74N.E.e03;dtin8m>iiroUB& AJudf 
Hunt Bgaliut Donovui, ft ip pr ew in tative tA the union, in the mm of tlfiOO ma 
affirmed. « Wyeman >. Deady, 79 Comi. 414, SB AtL 139. 
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follows unlawful expulsion from a uiuon, damages are recover- 
able, aa well as an order for reinstatement.* Damages may 
include not only the actual wages lost, but may also cover the 
loss of rank, damages to reputation, and the hindering of the 
complainant's prospects of advancement.* 

The judgment for damages may lie agunst the persons active 
in carrying out the purposes of the union,* or against the union 
as such,* or agfunst individual members and the union.* Where 
a judgment agunst a union is unsatisfied, the amount may be 
recovered against the individual members;* and, in general, 
all the parties to a wrongful agreement are liable for illegal acts 
done in the carrying out of the agreement^ The fact of crimi- 
nal liability does not affect the right of injured persons to bring 
civil actions for the recovery of damages.* In a number of 
cases where unincorporated unions were held liable in damages, 
it was by virtue of a statute fixing their status, the conmion law 
rule generally observed being to the effect that such bodies can- 
not, as such, either sue or be sued. 

' Sclmeidw *• Joumeymen Flumbtnv, etc., 1 10 Ls. 270, 40. So. 70O ; BremuLii 
>. Hatten, 73 N.J.L. 720, 66 Atl. 16S ; Blanchard t. Cupentera ft Joinera, 77 
N.J.L. 380, 71 Atl. 1131. 

■ Da Minioo *. Ontls. 207 Mas*. fi93, 9* N.E. 317. 

• O&tiow *. Buetiiiis, 100 Wia. 1, 81 N.W. 1003; Cumn *. Oaten, mtpra; 
O'Neil (. Behtuma, tapra; C&reir >. Kiitherford, mpra. 

' F. R. Patch Mfg. Co. >. Int. Am'd. of Machinurta, lupra; BiuMon t. Indua- 
trial Workein of the Worid, tupra; Brennan «. Hatten. tupra; Schneider «. 
JoumeymeD Humbera, *upra; Jonea v. Maher, IIS N.Y. fiupp. ISO, 62 Mise. 
Rep. 3SS. ■ Wyenuui v. Deady, tupra. 

• F. R, Fatah MfE. Co. *. Capeleaa, 79 Vt. 1, 03 Atl. 938. 

'PuringtOD f. HiachoUtr, *ui>r<i, and oaaea dted; Toledo, etc., R. Co. *. 
Feima. Co., 64 Fed. 730 ; F. R. Pateh Utg. Co. *. International Asa'n. of Ma- 
ohlniats, tujira. 

• Dnderhill t. Murphy, 117 Ky. 640, 78 S.W. 482; Putvw v. Cupeotera ft 
lobuat, ttipra; Wyemui i. Deady, ntpm. 



byGooglc 



LABOR DISPUTES 305 

Section 126. Injunetums. — A remedy in more common use 
than the suit for damages is the preventive remedy of the in- 
junction or restraining order which issues from a court of equity 
for the purpose of preventing injury or of preserving the status 
quo until final determination of rights can be had. Though 
coming more widely into public notice in recent years on account 
of ite use in important labor disputes, the writ of injunction is 
of ancient origin, its counterpart existing in' the decretal of the 
Roman law.' While injunctions are most commonly restrictive 
or prohibitory in thdr operation, the mandatory injunction, 
ordering the performance of a specified act, is not unknown, at 
least to the extent of requiring the rendering of the service or 
the performance of the work or duty which is incumbent on the 
enjoined party in the premises.* The writ is most frequently 
invoked, however, so far as coucems the present study, to re- 
Btrun the commiamon of mjurious and unlawful acts in the 
furtherance <^ labor disputes, as picketing, boycotting, the 
distribution of unfair lists, and other forms of activity which 
are classed as coercive, intimidating, or as unjustifiably inter- 
fering with employment or business. 

The injunction is classed as an extraordinary remedy, aad is 

■ BouTier, Law Diet. 

* Toledo, etc., R. Co. «. PeniiBylvaiita Co., 64 Fed. 730; Lennoii >. Lake 
Shore, etc., R. Co., 22 U.S. App. 661 ; /nriLennon, 166 U.S. 648, 17 Sup. Ct. 658. 
In this case the Pentudyv&uia Co. had soueht to avoid difficulty with ita work- 
men by refudng to handle can or freight from the complainant road, against 
which a strike waa In progreiB. The oourt enjoined the Pennsylvania company 
and ita offieeni and emptoyeea from refuainK to afford the complainant Toad equal 
fsdlitiea to those furnished other eompaniea. This left all defendants tree to 
oeaae all railway service or employment, but oUigated them, if they furnished 
■ay, to furnish it to all alike. It was Lennon's refusal to do this, while still 
remBiniiiB in service a* a locomotive engineer, that brought *""'" under the judg- 
ment of the court*. 
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to be reeorted to only when the remedy at law U insdeqaate, 
"depending on whether the injury d<me or threatened is of such 
a nature that, when accompliabed, the [voperty cannot be 
restored to its wigjnal condition, or cannot be replaced by 
means of compensation in money ; or whether tuQ compensa- 
tion for the entire wrong can be obtuned without resort to a 
number of suits." * While no final decree will be made without 
a hearing of both parties, a preliminary or interlocutory decree 
may be issued at the instance of one party, who must show not 
merely poedble or probable danger of interference with his 
rights or property, but that the injury is ^ther already occa- 
sioned and will continue unless enjoined, or that it is bo immi- 
nent as to warrant the intervention of the court. Other facts 
to be shown are the irrespon^bility, from a financial standpmnt, 
of the parties agunst whom the injunction is sought; their 
numbers, making suits at law numerous and burdensome ; and 
the preponderance of the threatened loss of the complMnant 
over the iaconvenience of the respondents which would follow 
the issue of the writ ; thot^^ not all of these would be required 
in a single instance.* 

Injunctions are granted only by courts of equity, and ooty in 
cases of equitable cognizance according to the established prin- 
ciples of equity jurisdiction. Since the purpose of the injunc- 
tion is chiefiy to nmntain present conditions, and it is without 
power to procure the restoration of conditions already changed, 
it is eaid that an injunction will not issue relating exclusively 



> Bur >. Enax Trades Council, 63 N.J. Eq. 101, 30 AH. S81. 

> My Muyland Lodge «. Adt, 100 Md. 238, 60 Atl. 721 ; Sheny t. PeAiiw, 14T 
MB8B.212, 17N.E.807iC<BUr d'Aleoe Co. (. MinerE' Dnion, 61 Fed. 260; /nra 
Debi, 168 lt.S. 604, 16 Sup. Ct 900; Dudley >. Hunt. 07 Md. 44, 8 Atl. Ml. 
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to acts already committed.^ It may be issued, however, even 
after the terminstion of a strike, od the ground that the right 
to relief is to be determined by the status existing at the time of 
the filing of the bill.' An injunction will not issue to restrain 
the commission of criminal acts, merely as such, but where such 
acts involve injuries to property or property rights for which 
the law does not afford redress within the principles laid down 
above, equity wiD intervene by means of the injunction, even 
though the prohibited acts would be pimishable by the state aa 
criminal.* Where there is no adequate proof oi intimidaUon 
or impending danger, no writ will be granted ; * actual violence 
is not necessary, however, to ground a successful complaint, 
since the numbers of the striking employees, their positions, 
attitudes, looks, ridicule, threats, etc., may produce intimida- 
tion and coercion against which an injunction will be allowed.' 
The free use of streets, free accras to works, and freedom from 
insulting or otherwise objectionable treatment, both at hcnne 
and in public places, are among the rights of every citizen ; and 
an employer's interest in such rights for his employees and cus- 

> RoTDolds «. Everett, 144 N.Y. 18B, S9 N.E. 72 ; De Mimoo t. Crsig. 207 
UaM. COS, 94 N.E. 317 ; Cit7 of Alms *. Loehr, 42 Euu. 368, 22 Pae. 424. 

■ U.S. *. Workincmen'B AnuUaMDftted CoudoO, M Fed. 044. (" Kishti do not 
•bb and flow. If they m« invaded, and reooone to oonrta of jiutico u rendered 
aooBBBMy, it la no defenae to tl>e invadon of a risht that sinoe the matitutjou of 
the aidt the ioTanon baa ceased. With mnphasU would thia be true where, m 
here, the right to invade is not disolaimed.") 

'8heir7 t. Perkins, nijini; Cceur d'Alene Co. v. Miners' Union, «ui>ni,* 
Unitad Statu i. Elliott, 02 Fed. 601 ; Arthur >. Oakea, 53 Fed. 310, II CCA. 
209 ; Fierce v. StaUemen's Union, 166 Cal. 70, 108 Pac 324. 

• Evnvtt-Waddy Co. *. Richmond Typ. Union, lOS Va. ISB, 68 B.K 273; 
R(«en fl. Bvart, 17 N.T. Supp. 264. 

• Barr a. Embz Trade* Council, lupra; Joidahl *. Hard*, 1 Gal. App. 696, 83 
Pac. 1079. 
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tomers, actufJ or potential, is suffident to support a complunt 
from him and to secure an injunction on a proper showing of 
facts.* In general, it may be said that what acts will warrant 
the intervention of a court of equity will be determined by 
the circumBtancea in each case rather than by any general rule, 
and in deciding the matter the courts will consider the spirit 
and intent, and not merely the form and letter, of the act or 
word.* 

An injunction may issue on the initiative of the state, to abate 
a public nuisance, such as the obetruction of a highway or in- 
terference with the transportation of the mails ; * and the fact 
that the act enjoined would be an offense punishable criminally 
does not interfere with the issue of the writ.' In the Debs case, 
involving obstruction of the muls and of interstate traffic, it 
was said by the Supreme Court: "It must be borne in mind 
that this bill was not simply to enjoin a mob and mob violence. 
It was not a bill to conmiand a keeping of the peace ; much less 
was its purport to restrun the defendants from abandoning 
whatever employment they were engaged in. The r^t of any 
laborer, or any number of laborere, to quit work has not been 
challenged. The scope and purpose of the bill was only to re- 
strain forcible obstructions of the highways along which inter- 
state commerce travels and the mails are carried." 

In line with the above, it is true that no mjunction will issue 
to restrain a libel or slander, merely as such ; and this fact has 

> American Steel A Vfin Co. i. Wire Drnrera' Union. 90 Fed. 608; In rt 
Deba, tupra; Jeraey City Printing Co. >. Caaaidy, 63 N.J. Eq. 760, &3 AU. 230. 

t G<BUT d'Alene Co. v. Minera' Union, tupra. 

• AU*7 General v. loe Co., 104 Mass. 239 ; State i. OoodniKht, 70 Tests 882, 
II S.W. 110 ; U.S. (. Debi, 64 Fed. 72^; In rt Del*, ntpm. 

< In rt Debe, mpra; Port ol Motule >. B. Co., 84 Ala. 11£, 4 So. 106. 
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been relied upon by parties publishing unfair lists, boycott 
notices, and the like, as a defense against the issue of an injunc- 
tion to restrain such publications. It is held by the weight of 
authority, however, that they may properly be enjoined, not as 
libels, but as intinudating and coercive.' "In the case of an 
unlawful conspiracy, the agreement to act in concert when the 
signal is published, gives the words 'unfur,' 'we don't patron- 
ize,' or similar expressions, a force not inhering in the words 
themselves, and therefore exceeding any possible right of speech 
which a dngle individual might have. Under such circum- 
stances they become what have been called 'verbal acts,' and 
as much subject to injunction as the use of any other force 
whereby property is unlawfully damaged." * It has been held, 
however, that a finding containing "no allegations that the 
mere notification of customers that pluntifis are 'unfair' has 
any special significance, that it portends injury, or was intended 
as a threat or intimidation," would not sustain an injunction 
forbidding the notification of customers that the plaintiffs were 
unfair ; ' though it seems hardly too much to say at the present 
time that the word has acquired a technical signification of 
which the courts might take cognizance, especially where the 
use of the word is one of a series of acts of which the others are 
enjoinable.* Where an injunction has been granted restraining 

' Cceur d'Alene Co. ». Minem' Union, tupro; Beck ». RailwKr Teamsters* 
Fiot. Unioo, 118 Mich. 497. 77 N.W. 13; Casey >. TypOBrapMcBl Union, 4fi 
Fed.l3fi. 

• Gompen ■. Buck's Stove ft Range Co.. 221 U.S. 418, 31 Sup. Ct. 4B2. Bee 
par amtm, Muz ft Haas Jean Clothilw Co. *. Wstson, 166 Mo. 133, 67 S.W. 
S91 : Lindsay t. Montana Fed. of Ldbot, 37 Mont. 264. 06 Pao. 127. 

• Qray >. Building Trades Council, 91 Minn. 171, 97 N.W. 663. 

' Seattle Brewing Co. >. Hansen. 144 Fed. 1011; Loewev. Cal. State Fed. of 
Labor, 139 Fed. 71 ; Huttig Sash ft Door Co. i. FueUe, 143 Fed. 363. 
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interfereDce with busitiess, newspaper publications inciting to 
a violation of the injimction will themBelveB be enjoined, not as 
depriviog the periodical in question "of any lawful right to 
publish the truth or ei^reas its opinion in a lawful manner; 
but no newspaper has the right to publish any matter intended 
to aid wrongdoers in accompUshing a wrongful purpose or doing 
unlawful things, or to aid unlawful combinations in malcing 
effective an unlawful conspiracy." * 

Questions of the jurisdiction of state and federal courts are 
detennined by the same tests of diversity of citizenship of the 
parties, or of the consideration of federal questions, as in other 
classes of cases. Thus where in an injtmdaon proceeding 
brought by a Missouri corporation, involving defendants res- 
dent in Missouri and in Kansas, the case against the former 
was dropped in proceedings before a federal court, which left 
the case properly in the hands of that court.* Though if a 
federal court has jurisiUction of an original case, it may issue an 
injunction ther^ without r^ard to the citlsenship of the 
parties. 

A bond is usually required before a preliminary injunction 
will issue, to cover any loss or damage that may accrue to the 

■ TelepboM Co. *. Kent, 166 Fed. 173. 

■ Hapldiu *. Oxley SUve Co., 83 Fed. 912,28 C.C X 90. The atatas luTe not 
Booepted with equal leadineM the prmmplM of equity m made equaUy fiee uw of 
it in ita applioation to taboi queations, while federal courta hare been gOTemed 
by ft law dedaring thdr full eqnitr jniiadiotioii, and have doubtleaa felt ft matual 
and general Influence more readily than haa been the ease with the itate eouita. 
Theae faota may in part ftooount for a somewhat widespread feeliog that the writ 
of injunction, espeoially as used tn labor disputes, is peouUariy an instrument of 
the federal oourts. It seems, however, that, apart from caaM involving federal 
teoeiverships, injunctions in labor disputes were first uaed by state oourts ; and 
it Is said that the rights of state and federal eourta in regard to the issue of in- 
juootlons are "precisely the same." Uniou P. R. Co. *. Buef, 120 Fed. 102. 
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defendant if it ehall appear St the final hearii^ that the order 
was not a proper one, thoi^h the giving of Buch bond is a matter 
of statutory regulation. The injunction becomes effective only 
on the fiUi^ of the bond, if one is required, but is then binding 
on the parties to whom it is directed after they have had notice, 
without the necessity of a formal service of the writ. The ordM 
is also binding upon all other persons whatsoever, even if not 
named therein, from and after the time when they have actual 
knowledge of its existence.' Questions of vahdity are detei^ 
minable by the courts, and a defendant believing his righte to 
be infringed upon by the grantii^ of an injunction has recoiu'se 
only to them. IHsobedience is at his peril so long as the in- 
junction is in existence, no matter how erroneously or improvi- 
dently it was granted,* since "if a party can make himself a 
judge of the validity of orders which have been issued, and by 
his own act of disobedience set them aside, then are the courts 
impotent, and what the Constitution now fittingly calls the 
'judicial power of the United States' would be a mere mockery."* 
"If an injunction is for any reason totally invalid, no violation 
of it constitutes a punishable contempt ; but if the court ac- 
quired jurisdiction, and did not exceed its powers in the partic- 
ular case, no irregularity or error in the procedure or in the 
order itself could justify disobedience of the writ." * A bu- 

> Ex parte Lennon, 64 Fed. 320 ; Unitod State* *. Agler, 63 Fed. 824 ; /n r« 
LeDnon, ntpra, 

■ A. R. Bsraea ft Co. v. TypoKrapbical Union, 232 III. 402, 83 N.E. 032 ; Cair 
*. IKBtrict Court, 147 Iowa 663. 126 N.W. 7SI. 

■ Goinpeii t. Bucks Stove ± Range Co., 221 O.B. 418, 31 Sup. Ct. 492 ; tiod see 
Huttig Saah ft Door Co. i. Fuelle, lupra; Vilt«r litg. Co. t. BumpbrQ', 132 Wii. 
£87. 112 N.W. 1006. 

• United 9tatei «. DeU, 04 Fed. 724 ; Ex parte Watkin*. 3 Pet«re 193, 28 U.S. 

lie. 
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perior court cannot interfere to prevent an inferior court from 
iasuing injunctiouB where the latter clearly has jurisdiction over 
the matter m question.' The question of appeals from ordoB 
grantii^ injunctions is controlled chiefly by statute, and it is 
held as the better view that in the absence of legislative provision 
no appeal will lie in cases involving preliminary injunctions; * 
and even where the appeal is allowed, the superior courts are 
averse to any free exercise of its use, requiring a definite showing 
of the abuse of the discretion committed to courts having power 
to issue injunctions, so that unless it is shown that the writ was 
illegally or improvidently granted, it will not be disturbed ; ' 
and where a writ is set adde for these reasons, and was not 
technically void from the first, prior violations of it are punish- 
able, since it is in force until set aside by proper proceedings in 
court.* Appeals may be taken from final injunctions, but the 
appeal does not suspend the operation of the restraining order ; 
and to bold the contrary would obviously make it possible to 
thwart the entire purpose of the injunction in many cases; 
the court issuing the injunction may punish violators of it for 
contempta committed during the pendency of the appeal,* as 
may also the appellate court, since a disr^ard of the injunction 
under review is a contempt of the court to which it is to be or 
has been submitted.' The same rule holds where a temporary 
' 8t«te I. Judge, 20 La. Aon. 360. 

• ttnited States Heater Co. ». Iron Molden' Daion, 129 Mich. 3M, 88 N.W. 
889 ; High, InjunctioDg, 4th ed., aao. 1693. 

■Bonaud >. GeDsd, 42 Ga. S39; Workingman's Amalguiuted Cmincil >. 
United States. S7 Fed. 85, 6 CCA. 268. 

• Worden t. Searla, 121 U.S. 14, 7 Sup. Ct. 814. 

■Worden *. Seaila, lupm; Bucks Stove ft Range Co. «. American Fed. of 
Labor, 36 Waah. L. R. 822 ; Oompera t. Buob Stove A Hange Co.. 321 U.S. 418, 
31 Sup. Ct. 492 ; A. R. Barnes ft Co. •■ Chicago Typographical Union, tupra. 

' Saving* Bank *. City of Clay Center, 219 U.S. 527, 31 Sup. Ct. 295. 
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injunction has been continued during the pendency of an 
appeal. 

Labor organizations may be made parties to injunction pro- 
ceedings, whether incorporated or not,* and the writ may be 
directed against the union, its officers and members, and other 
persons named in the bill, if any, and all other persons associ- 
ated with them in committing the acts and grievance com- 
plained of. It is therefore impossible to evade the force of the 
writ by bringing in third parties to carry out the plans of the 
enjoined members of the union, since the action of such parties 
would amount to a wrongful and unlawful uniting with the 
retrained persons for the purpose of thwarting the effect of the 
writ ; and the fact of knowledge of the writ is the only essential 
to charge liability under it, regardless of the omis^on of sub- 
poenas or formal service of notice.* On the other hand, if only 
certain officials or a limited number of the members are guilty 
of the illegal acts compluned of, the orderly conduct of a lawful 
strike will not be interfered with by an injunction against all 
the members, but the writ will run only against those persons 
who have committed the objectionable acts.' This seems to 
differ somewhat from the views held by courts issuing the so- 
called "blanket injunctions," binding upon persons named "and 

1 Loewe t. Cal. State Fed. of Labor, tapra; Purvis v. Brotherhood, 214 Fa. 
Bt. 348. 63 Atl. £85 ; Amerioan Steel A Wire Co. r. Wire Dcawers' Union, tupra; 
Iron Moldera' Union *. AUiB-Chalmers Co., 166 Fed. 46, Bt CCA. 631. 

■ In re Bemette, 111 Fed. 417 ; Beasette e. Conkey, 194 U.S. 324, 24 Sup. Ct. 
605. ("JurisdiotioD [over a third person] ezista by reason of the oonspiracy to 
ddeat the prooew o( the court, althoufth such person is a stisoKer to the suit, 
and, by reason of his dtisenship, eould not have been made a defendant tberajn 
(in a case before a federal oourt].") 

' Kargei Fumitura Co. >. Woodworkers' Union, 165 Ind. 421, 75 N.E. 877) 
Pop« Motor Car Co. i. Eeegan, 160 Fed. 148 ; Union P. IL Co. t. Ruef, vupra. 
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Upon all other persona whatsoever who are not named therdn, 
from and after the time when they ehall seyerally have knowl- 
edge of such order and the existence of said injuactiooa." ' 
Apart from the liability to pay costs, which attaches to <me 
named in an injunction, the actual difference is sentimental and 
theoretical rather than practical, however, as was set forth in 
one of the caaea in which the names of apparently innocent 
defendants were stricken from the bill, the court stating that 
inclusion was not necessary to hold them to a strict compli- 
ance with the terms of the injunction after knowledge thereof; * 
fuid when defendants do not claim that the injunction restruns 
them from doing anything which they have a right to do, or 
which they have a desire to do, and the sole objection to the 
injunction is that it is unnecessary, the objection being urged 
because of the erroneous notion that the vacation of the injunc- 
tion is a vindication of the defendants, comparatively slight 
evidence of the usefulness or necessity of the injuncticn is suffi- 
cient to sustain a temporary order until final hearing.' 

It has already been pointed out that labor combinations have 
been made the aubject of legislative action intended to declare 
their status as lawful and not subjecting the members thereof 
to indictment as conspirators. A statute of New Jersey * de- 
clares it not unlawfid for persons to combine to persuade, advise, 
or encourage by peaceable means others to enter into a combina- 
tion for or against leaving or entering employment. This seems 
to have been construed as legalizing private injuries ; * and was 

> Dnit«d Stalea v. Debs, tupro. 

> Pope Motor Car Co. *. EeegMi, nipra; aee tlao In n LennoD, tupra; Boyd 
*. SUte, ig Neb. 128, 26 N.W. 926. 

• Hall Laoe Co. >. JavM, 78 N J. Eq. 92, 79 AH. 439. ' 0. 8.. p. 2344. NO. 28. 
■ Mayer *. Jonimeymen Stonecutten, 47 SJ. Eq. fil9, 20 Atl. 492. 



bvCootjIc 



LABOR DISPUTES 315 

held to permit the adoption of peaceable measures for inducing 
workmen to quit or to refuse to enter employment.* In a later 
case, however, the court of errors and appeals of the state held 
that, so construed, the law conflicted with the state constitution 
in its provifflons as to the right of enjojring and defending life 
and liberty, and of acquiring, protecting, and possessing prop- 
erty, and that it could go no farther than to render combina- 
tions of the sort not indictable.* As injunction against pro- 
curing violations of contracts, whether for fixed terms or at will, 
was Bustfuned in this case, as weU as against coercive measures 
to prevent the Bow of labor to the complainant's works. And 
clearly no law is constitutional which removes unjustifiable acts 
of interference with employment or occupation from the general 
control of the law. A statute of California * imdertook specifi- 
cally to exempt from control by injunction acts done in fur- 
therance of dilutes between employers and employees. This 
statute was pleaded in a strike case involving the boycott and 
picketing, whereupon the coiu-t held that it could not be con- 
strued as undertaking to prohibit a court from enjoining unlaw- 
ful acts, and if it could be so construed, it was to that extent void 
as violative of the plwntiff's rights of liberty and protection,* 

It ia clear that the injunction relates to injury to intangible \ 
rights no less than to injury to physical property. "The r^;ht / 
to choose one's calling is an essential part of the liberty whichy 
it is the object of the government to protect; and a calling 

I CumbeilAnd QUm Mfg. Co. >. OUm Bottle Btowm. £9 N J. Eq. 40, 46 AtL 
208. 

■ GeoTEe Jonrna OUua Co. >. Olaas Bottls Blowers, 77 N J. Kq. 21B, 70 Ail. 202. 

>Aotal903. ch. 236. 

' Goldberg v. ataUemen'a Dntoo, 140 C*I. 420, 66 Pao. 606 ; Ptwoe >. Same, 
1S6 Cal. 70, 103 Put. 324. 
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when choeen u one's property and right." * The occupation by 
means of which a man earns a livelihood and supports those 
dependent upon him is property within the meaning of the law, 
and entitled to protection as such.* Elmployers and workmen 
are ^ititled to free opportunity of mutual access and the free 
exercise of choice in the matter of making and carrying out con- 
tracts of employment, and injunctions will issue to protect such 
rights.* These rights extend no less to prospective or mere 
possible employees than to those already in service, and to cus- 
tomers actual or possible as well.* In the case, Jersey City 
Printii^ Co. f. Cassidy, a doctrine of "probable expectancies" 
was proposed as an underlying principle, the court suggesting 
that it would probably be ultimately concluded "that the natu- 
ral expectancy of employers in relation to the labor market, and 
the natural expectancy of merchants in respect to the merchan- 
dise market, must be recognized to the same extent by courts 
of law and courts of equity," involving freedom in the labor 
market to employ or to be employed. 

While injunctions ol this nature usually issue at the instance 
of the employer, workmen or groups of workmen may secure 
such orders against other workmen or organizations who are 
interfering with their opportunities for employment.' If it 
appears to the court, however, that the defendants are not 

> EUaoshter Bouse Cams. 16 Wan. (S3 U.S.) 3S. 

■ Gray s. BuQdJnii TradM CoDndl, tupra; Beck *. Railwaj' Teanuten' Prot. 
Union, tupra. 

' Jersey City Friotiiig Co. (■ Caaaldy, nipra; Amerieaa Steel A Win Co. t. 
Wire Drewen' Union, nti^ra; Union P. R. Co. ■- Ruef, lupra. 

* Beck >. Rfulway Testmten' Union, rupra; Ooldbers «. Stablemen's Union, 
lupra; Jersey City Printiiic Co. v. Caaiiy, tupra. 

> Plant f. Woods, 176 Mass. 492, £7 N.E. 1011 ; Erdmaa >. MitebeU, 207 
Fa. St. 79, 66 Atl. 327; Pickett t. Walsh. 192 Uasa. S72, 78 NJL 7S3. 
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exceeding thdr righte in their efforts to secure labor for their 
own members and in the methods adopted, no injimction will 
issue.* Nor can one union secure an injunction against another 
to protect itself against disinte^ation by the acts of the rival 
union, since it has no property in its members, who, if aggrieved, 
must seek redress as individuals, the court holdii^ that the 
union as such could not bring an action, even though the acta 
of the rival union were of an illegal nature ; * nor has a union 
such an interest in the employment of ita members as pickets 
in a strike which it is conducting as to warrant the issue of an 
injunction on its petition to prevent interference with such em- 
ployment, where it does not appear either that the complainants 
are suffering substantial pecuniary damage, or that the defend- 
ants are not financially responsible for any damages that may 
result.* 

On a suit for iqjunction a court may retain jurisdiction of the 
case in order to give such full relief as will finally dispose of the 
controversy and avoid multiplicity of suits.* Thus in consid- 
ering the propriety of issuing the iitjunction, it may also con- 
sider what damage, if any, the complunant has suffered by 
reason of the acts compluned of, and award such amount as 
seems just;' and this is of course equally true whether the 
complainant is an employee • or an employer.^ 

> NatioDal Protective Abh'd. >. CummiDg, 17 N.Y. SIB, S2 N.E. 860. 
' Silver State Council *. Khodes, 7 Colo. App. 211. 43 Pao. 451. 

• AtkinB B. Fletcher Co., OS N J. Eq. 668, 66 Atl. 1074. 

<Bnmui«. FoM, 204 Mam. 404, 90 N.E. 663; OoraOey f. Clark. 1UV& 
S38, 10 &up. Ct. 654 ; BiHpham'a Equity, 6tb ed., aae. 37. 

■ Baldwin *. Aaaodation, 162 Mi<A. 703, 130 N.W. 214 ; Parrii*. Brotberfiood, 

■ De MiDico ■. CnJg, 307 Mmi. 693, M N.E. 317. 

> FolaotB >. Lewis (Mam.), M N.E. 316. 
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There is little dif^te as to the propriety of the issue of the 
injuncticHi in drcumstances involving the conditions set forth 
above ; but there is wide difference of opiiuon aa to when the 
point has been reached at which intervention is proper. This 
difficulty is pointed out in the matter of the boycott in a noted 
case in the following language : "Courte differ as to what codt 
Btitutes a boycott that may be enj(Hned. All hold that there 
must be a con^iracy causing irr^Mtrable diunage to the busi- 
uess of property of the complainant. Some hold that a boycott 
agiunst the complainant by a combination of persons not im- 
mediately connected with him in business can be restrained. 
Others hold that the secondary boycott can be enjoined, where 
the conspiracy extends not only to injurii^ the complainant, 
but secondarily coerces or attempts to coerce hia customers to 
refrain from dealing with him by threats that unless they do so 
they themselves will be boycotted. Others hold that no boy- 
cott can be enjoined unless there are acts of phy^cal violence, or 
intimidation caused by threats of violence." > It is settled by 
a strong line of cases that the contention that what one may 
lawfully do alone many may do in concert is not tenable, so that 
an injunction will lie to prevent certain forms of combined 
action, thoi^h one alone doing the same thing would not be 
interfered with.* Yet an injunction against workmen so quit- 
ting service, whether with or without notice, as to cripple the 
budness or hinder its continuance,* was on appeal modified so 

1 Gompera r. Bucks Stove A Range Co., 221 TT.S. 41S, 31 Sup. Ct. 492. 

■U.S. r. Kane, 23 Fed. 748; Grenada Lumber Co. r. MiaPtaippi, 217 U.S. 
433, 3D Sup. Ct. 536 ; AUis-Chalmers Co. *. Iron Molden' Dtuon, 160 Fed. 165 ; 
Jersey City Printing Co. ■. Canidy, tupra; Lob«e Patent Door Co. «. Fuelle, 
21S Mo. 21, 114 S.W. 907. 

' Farmsn' L. ft T. Co. t. Northwn P. B. Co., SO Fed. 803. 
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as to omit the words restruning departure from service, tliou^ 
sustfuoing prohibitionB of combiaations and conspirades having 
the object and intent of phyacally injuiii^ the property or of 
actually interfering with its r^ular and continuous use.* The 
Gne drawn in some states by statutes forbidding the abandon- 
ment of rolling stock of railroads at other than division points or 
terminals affords a standard where ^plicable. 

It is equally difficult to harmonize the rulings of the courts 
in regard to persuasion. "Persuadon, too emphatic, or too 
long and persistently continued, may iteelf become a nuisance, 
and its use a form of unlawful coercion," * when, of course, it 
would be enjoined; and it has been very recently held that an 
injunction against inducing or peiBUading an employee under 
contract to render service to break such contract, and agunst 
"addresEnng peiBons willing to be employed, ag^nst their will, 
and thereby caudi^ them personal annoyance, with a view to 
persuade them to refrun from such employment," was properly 
issued ; ' and in another case in the sfuue court it was held in 
effect that the right to persuade existed only as to persons willii^ 
to listen to the arguments offered, since only thus can the free 
flow of labor and the exercise of freedom of choice, unrestrained 
by annoyance or coercion, be maintained.* This consideration 
prev^ed to sustain the grantit^ of an injunction agtunst a labor 
organization to prevent it from fining or threatening to fine its 
members unless th^ should withdraw their service from an 

1 Arthur .. Otiax, 63 Fed. 310, 11 CCA. 209. 

• OtiB Sted Co. », Iron Mdden' Union, 110 Pad. 898. 

• Oeorge Jodm OIbm Co. t. Olasa Bottle Bloirrai, 72 NJ. Eq. 653, 60 Atl. 
953 ; affirmed, 77 N.J. Eq. 219, 79 AU. 262. 

• Frank «. Herold, 63 N.J. Eq. 443. S2 Atl. 152 ; sm b1w> Jeneir City PrintioK 
Co. «. CasEidr, ntiiFa,- QoIdGeld CodboI. Min. Co. *. Mioen' Dnioo, 169 Fed. 
BOO; Daion P. R. Co. «. Rusf, tupra. 
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employer agunst whom a strike had been declared, the court 
holding that any other concluaion would be iuconsistent with 
the existence of a reasonably free labor market, to which both 
the employer and the employee are entitled.* 

While it is well settled that a strike, viewed as a concerted 
cessation of workmen from labor, cannot be enjoined, the in- 
citement of strikes may be a proper subject of restraint, as 
where there is a consinracy involving interference with inter- 
state commerce;* and it was held in the case dted that a 
mandatory injunction might issue against the head of such con- 
spiracy, compelling him to rescind an offending order; and 
incitement may bo enjoined if the strike would involve the breach 
of contracts of employment ; * or has for ita object a monopo- 
listic purpose, as by preventing the employment of any but 
members of a labor organization.* This last is a much-disputed 
point, however,* and the question is often decided according 
to the adjudged motives of the strikers.' Where the strike 
partakes of the nature of a boycott, it is generally held that acts 
tending to incite it may be enjoined,' Clearly third persons, 
unrelated to the parties affected by dther employment contracts 

> h. D. WiUout & Sons Co. >. Bricklayere, 200 Mmb. 110, 66 N.E. 807 ; ttod 
BM Connett «. Hatters, 76 NJ. Eq. 202, 74 AU. 188. 

• Tdedo, eU., R. Co. «. Feaiuylvanu Co., 64 Fed. 730. 

• A. B. Barnes A Co. t. Berry, 166 Fed. 72 ; Wftbaoh R. Co. v. tThi^t^bIib". 121 
Fed. 663. 

•Brdmui V. Mitchell, fupni ; State v. Donaldaon, 32 N.J.L. 161. QO Am. Deo. 
040; Plaot >. Woods, mpm; Reynolda i. Dkvu, ISS Uub. 204,84 N.E. 467; 
A. R. Bamee A Co. v. Beny, 156 Fed, 72. 

■ Gray v. Building Trades Council, tupra. 

' National Protective An'n. v. Cumming, tupra; State*. Stockford, 77 Coim. 
227, 68 AU. 700 ; Pieltett v. Walsh, tuttra. 

' Purvis I. Brotherhood, tupra; Sohlang r. Ladies' Wsiot Makers' Union, 124 
N.Y. Supp. 280 ; Booth d. BufEUe, 72 N.J. Eq. ISl, 66 Ad. 226. 
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or by orgaidaation, will be enjoined from interfering with oon- 
trftcts of employment.* It has been pointed out that the defi- 
niUonB of the boycott vary,' but according to what appears to 
be the more commonly accepted use of the word, it involves acts 
of injurious combination, not justifiable as trade competition, 
and subject to injunction.* Where the boycott constitutes 
an interference with interstate commerce, it may be enjoined 
on account of such fact ; * so also if it amounts to a violation of 
the federal antitrust law,' or obstructs the mails.* 

The subject of picketing requires but brief notice here." The 
matter of issuii^ injunctions to restrain this form of activity 
will be controlled by the views eatertfuned by the court as to its 
lawfulness generally and the conditions afTecting the particular 
case. Where it is regarded as an unlawful interference with 
bu^ness or employment, it will be enjoined, and has been itself 
called an attempt to enforce an unauthorized injunction by the 
OTganization engaging therein.' In a few cases all picketing 
has been regarded as unlawful and subject to injunction ; * but 
the weight of opinion refuses to interfere with peaceful picketing, 

> United Stat«a t. Haicgert}'. 116 Fed. £10; Hitchmon Coal Co. e. Mitchell. 
172 Fed. 903 ; CoDaett v. Hattera, tapra. 

> Thia section above ; and see Pieroe v. Stablemen's Union, ISS Cal. 70, 103 
Pac. 324. 

* See seo. 122 ; and see Lohse Patent Door Co. «. Fuelle, tupra; ghine «. Fox 
Bros. Mtg. Co., 166 Fed. 367, 86 CCA. 311 ; Purvis t. Brotherhood, «upra. 

•Toledo, etc., E. Co. ».Poniwj4vania Co., *upra; /n ra Debs, supra. 

* Loewe B. Lawlor, 208 U.S. 274,288up. Ct 301; United States t. Working- 
men's Amal. Council, 54 Fed. 9M. 

' In re Deba, supra. 
'See sec. 121. 

■Otis Steel Co. t. Iron MoldeiB' Union, 110 Fed. 60S; and see Sbaiy >- 
Pfffkins, tapra ; Union P. R. Co. e. Ruef , nipra. 

* Atchison, etc., R. Co. «. Gee, 139 Fed. 682 ; A. R. Barnes & Co. i. Typo- 
grapbical Union. 232 lU. 424. S3 N.E. 940. 
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wluoh does not iatiinidate from forc« of Qumbere or other cause, 
and is merely to gala mfonaatiOQ or to effect peaceful persua- 
notL* It was said in a recent case, however, that picketii^, 
"in its mildest form, is a nuisance; and to compel a manu- 
facturer to have the natural flow of labor to faia Nn;[doyment 
nfted by a self-constituted, antagonistic committee, whose very 
presence upon the highway for such purpose is deterrent, is just 
as desibiictive of his property as is a boycott which prevents the 
sale of his product."* In this case a boycott had been pre- 
viously declared unlawful, and an injunction had been granted 
agfunst threats, intimidation, or coercion with a view to pre- 
venting workmen from accepting employment with the plaintiff 
company. In the present instance an injunction was allowed 
restraining the defendant association and its officers from per- 
suading or inducing persons or corporations not to deal with 
the company because it employed nonumon workmen. This 
is farther than injunctions usually go, but the court regarded the 
union as actii^ with no motive for interfering with the complun- 
ant beyond the avowed purpose of destroying it. "The result 
which they seek to obtain cannot come directly from anything 
they do within the regular line of their business as workers com- 
petii^ in the labor market. It can only come from action out- 
side of the province of workingmen, intended directly to injure 
another." * 

■ Kargca FamitarB Co. *. WoodworkarB' TTmon, tupra; 8t. Louis i. Oloner, 
210 Mo. 602. 100 S.W. 30 ; Cumberlnnd OlaM Co. v. Glwi BotUe Blowen, 
rapra; Popa Motor Cm Co. t. EeSKan, fupm; Iron Moldcn' Union *. Allio- 
Chalmera Co.. 186 Fed. «, 91 CCA. 631. 

> George Jonas Glam Co. >. Olan Bottle Blowen, 72 N.J. Eq. OSS, 66 Atl. 953 ; 
affirmed. 77 N J. Eq. 219, 79 AU. 262. 

* Bmy «. Donovan, ISB Man. 363, 74 N.E. 603 ; and ne Ho[>kina *. Older 
Stave Co., S3 Fed. 012, 28 CCA. 09 ; Shine *. Fox Bros., mpra. 
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The fact that offetudve boycotting or picketing foUowed a 
stxike that was in itself legal in no wise affects the issue of an 
iniunction restraimng the offending act&' 

Sbction 127. Contempts. — The willful violation or disregard 
of an injunctive order is a contempt of the court issuing it, and 
is liable to piuushmeat as such. The power to enforce the pen- 
alty is inherent in all courts, and is essential to the enforcement 
of their orders and the due administration of justice.* Without 
it they would be "mere boards of arbitration whose judgments 
and decrees would be only advisory." * The right to punish 
contempts belongs raccluMvely to the court agfuust which the 
offense was committed, since in order to the securing of obedience 
to its orders, a court must have the right to inquire whether 
they have been <^sobeyed, and to submit this question to an- 
other tribimal would deprive the proceeding of half its efficiency.* 
This view extends to the trial of contempts by jury, the allied 
right to such trial being denied.* Judgments of contempt may 
be taken for review to a superior court,* such proceedii^ in the 
absence of specif statutes, being governed by the statutes 
generally applicable to the review of judgments. 

Contempts are classed as direct, or those committed in the 

' SkQon' UbioD v. Hauuiioiid Lumber Co., 1S6 Fad. 4S0, S6 CCA. 16 ; M. 
Bteittert A Sana t. Tae«D. 207 Mmas. 394, 93 N.E. 684. 

>£z parte RotHnson, IS WaU. (86 U.S.) fiOSj BsBsetta *. Conkey, 194 U.S. 
824, 24 Sup. Ct. 6«5. 

■ Gompen (. Bucks Store A lUnKs Co., 231 n.S. 418, 31 Sup. Ct 492. 

• In re Deba. I£8 U.S. 664, 16 Sup. Ct. 900. 

< Jn ra Deba, nipra; Eileiibecker *. Plymouth Co., 184 U.S. 31, 10 Sup. Ct 
424; O'BiieD t. PeoiJe, 216 lU. 364, 7S N.E. 108; Thomu >. CincliUMti, etc., 
R. Co., 62 Fed. 803. 

• Gompen r. Bucks Stove & lUnce Co., 37 WMh. L. R. 706, 33 App. D. C. 
S16 ; Same oaae, 321 n.S. 418, 31 Bup. Ct 492 ; tx porta Tcory, 128 U.S. 289, 
»aip.Ct.77. 
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presence of the court ; and conBtructive or indirect, by which 
are meant acts of disobedience or disr^ard of its orders or writs 
elsewhere than its immediate presence. Obviously contempts 
in labor dif^utes will be munly of the latter class. Various 
attempts have been made at l^islative leetriction of the power 
of the courts to punish for contempts, and some laws of this 
intent have bera enacted. These laws may provide for jury 
trial in cases of indirect contempt,* or limit the penalty that 
may be inflicted by the court.* All the statutes cited were 
declared unconstitutional by the courts of the respective states 
as being unwarranted interferences by the legislative branch of 
the government with the inherent righte and powers of a coor- 
dinate branch ; ' and it has been broadly laid down tiiat the 
power to protect itself from contempt, and also to determine 
what is a contempt, is inherent in every court of superior juris- 
diction, and that it is not within the power of the legislature to 
prevent the one or abridge the other.* It was said in a case 
involving a statute of the state of Georgia, that a provision of 
the consUtution to the effect that the power of the courts to 
punish for contempte shall be limited by legislative acts does 
not confer authority on the legislature to define contempts and 
restrict the jurisdiction of a superior court, created by the con- 
stitution, to those acts only which are'spedfied. Thus a statute 

< Okla., Acts ISQfi. ch. 13 ; Vs., Acts 1807-8, p. 648. 

> Mo.. R.S.. sec. 3882 ; OkU., Aota 1806, ch. 13. 

> State «. Sbephenl.|177 Mo. 234, 76 S.W. 88 ; Smith i. Speed, II OUa. 05, «6 
Pao. SIl ; Carter's Case, 96 Va. 80G, 32 S.E. 780 ; Chicaso, etc., B. Co. i. Qildar- 
deeve, 210 Mo. 170, 118 S.W. 86 ; Biudett i. Cotnmoiiwealth. 103 Va. 836, 48 
S.E. 878. 

* Cheadle *. State, tlO lud. 301, II N.E. 426 : and see O'Brien t. People, 
lupro; Ford*. 8tat«, 60 Ark. 660,94 S.W. 870; AndeiaoD *. Drop Foisliig Co., 
34Iud. App. 100, 72 NJL 277. 
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providing that the power of a court to punish for contempt ahall 
not extend to any cases except misbehavior in or so near the 
court as to obstruct justice, or misbehavior of an officer of the 
court in official transactions, or diaobedieace of a lawful writ, 
order, or process of the court * is not binding on a constitutional 
coiu^, and it may, in order to preserve its constitution^ powers, 
treat as contempts acts which clearly invade them, since the 
power to punish contempts is inherent in every court of record.* 
A statute of Kentucky, however, limiting penalties unless a jury 
trial is granted,* was referred to in a case before the supreme 
court of that state as controlling in a poesible case ; * and 
statutes regulating procedure are doubtless valid.* 

The violation of an injunction may be passive as well as active, 
as where the officers of a labor orgamsatioa fwl to use reasonable 
efforts to secure from members of their unions obedience to the 
iojunctive order, if such failure is apparentiy colored by bad 
ffuth.* Nor is an injunctioo a necessary condition precedent 
to the conmiission of acts of contempt, «nce in cases of receiver- 
ships the mere fact tliat the property is in the hands of the courts 
makes interference with the receivers in the performance of their 
duties as officers of the courts contempt of court.' Where em- 

1 Qa., ar. Code, Bed. 4046. 

'Bradley >. State. Ill Oa. 168, 36 S.E. 630; iee also Hale >. State, 6fi Ohio 
St. 210, 46 N.E. 199 ; tx paiU MoCown, 139 N.C. 95. 61 S.E. 967. 

> Ky- StaL, oeo. 1291. • tJoderliiU «. Marphjr, 117 Ky. 640, 78 S.W. 482. 

'N.y., C.L.. oh. 30, MM. 760-781; wee People .. Dwyer, 90 N.Y. 402; 
People ». Court, 101 N.Y. 345; WU.. A.S.. Bsoa. 3477-3497; see Emereon ». 
Bvm, 127 WU. 215, 106 N.W. 618 ; VUta Mfg. Co. ■. Huntphray, 132 Wis. 6S7, 
112 N.W. 1006. 

«/n m MeCormick, 117 N.Y. Supp. 70; Bud iee Allu-Chaimen Co. *. Iron 
Holders' Union, 150 Fed. 1S6. 

' Dftrfi r. Gray. 16 WaU. (83 U.S.) 203 ; Thomaa f. CSneinaati, etc., R. Co., 
nipra; In n DoolitUe, 23 Fed. 544. 
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ployees of a company that is in the hands of a receiTer appointed 
by a court are dissatisfied with the wages paid by him, they may 
abandon the employment, and by ai^cument or persuasion in- 
duce others to do the same ; > but if they resort to threats or 
vi<d«ice to induce the otheis to leave, or accomplish their purpose 
without violence by ov««wing the oth^n by preconcerted dem- 
ODBtrationB of force, and thus prevent the receiver fh)m carry- 
ing on the buaness, they are guilty of contempt.* And it has 
been held that strikers who were employees of a railroad not in 
the hands of a receiver are guOty of a contempt, even though 
intending none, if by unlawfully obstxucting the operation of 
the road of their employer, not by merely qtutting work, which 
is lawful, but by preventii^ the owners of the road from manag- 
ing their own engines and numing their own cars, they thus 
interfere with the operation of the road which is in the receivers' 

It will be found in the grsat majority of cases, however, that 
contempt is held to consist in the known violation of specific 
orders, issued by the courts at the instance of an ^grieved party, 
and that proof of the qiecific act will be necessary to determine 
guilt; though incitement to violations, if manifestly of that 
intoit, as by speaking slightingly or defiantly of the court and 
its order, will also be regarded as contempt.* What is a con- 
tempt will, therefore, be a matter of fact to be determined by the 
(nrcumstances in each ease. An act lawful in iteelf may by its 

■nmtedStaleai.Kuia.23Fed.7M; /n » Doolittle, •«]]»«; Aithnr t . Oakea, 
S3 Fed. 810, II CCA. 1209. 

' tJnIted States *. Eane, nipra; Jn n Higgina. 27 Fed. 443 ; United SUtea ■. 
Weber, 114 Fed. 060. • Jn r» DooUttle, ntpra. 

< Gompera v. Bueki Stove ft Range Cki., 37 WMb. L. R. 700, 33 App. D.C. 
51S; United Statei v. Haggerty, tlS Fed. 610. 
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rdatioDB become wroi^ul ; as where one labor organization is 
forbidden to interfere with the members of another in their 
CBtnpIoyment, and its officere levy fines against their own mem- 
bers to compel them to cease work in such a manner as to lead 
to the discharge of the members of the complaining muon. 
"The fact that such fine imposed upon its own members might 
be entarely lawful and just, when so imposed for a lawful purpose, 
cannot justify its infliction for a wrongful purpose in violation 
of a restraimi^ order of a court." ^ The use of the highways, 
while in itself lawful, may be so practiced as to interfere un- 
justifiably with the tantamount right of others whose freedom 
the mjunction was deugned to protect, and so become a con- 
tempt.* 

While the courts are not entirely agreed on the point, it 
is said by the Suprone Court that, where a boycott has been 
enjoined, "the strong current of authority is that the publica- 
tion and use of letters, circulars, and printed matter may consti- 
tute a means whereby a boycott is unlawfully continued, and 
their use for such purpose may amount to a violation of the 
order of injunction." ' It was siud that the question involved 
was not one of freedom of q>eech, but the power of a coiut of 
equity to enjoin the continuance of "a boycott which, by words 
and signals, printed or spoken, caused or threatened irreparable 
damage." Where a boycott has been enjoined and the atten- 
tion of the public is subsequently directed to the fact that the 
plaintiff is still r^arded as unfur by the organization against 
which the injunction ran, it is clear that contempt has been 

1 Chicaco Federation of MuilciaiM *. Mmacbuu' UtiioQ, 13S III. App. OS. 
< MkcksU V. Ratchfoid, 82 Fed. 41 ; Ideal Mfg. Co. •. Ludwig, 149 Mich. 133, 
112 N.W. 723. 

• Qtaaptn «. Bade* Store ft Bange Co., 221 0.8. 418, 31 Sup. Ct. iV2. 
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coDunitted ; * and the use of the device of publishing a list of 
dealers or persons m good standing with the organization, 
coupled mth a statement that only material from fair firms 
would be worked by union labor, will not avoid conviction for 
contempt, even though the imion professes readiness to expliun 
to dealers that, owing to the existence of the injuuctj<m, material 
from the plaintiff's shop will be worked despite the omisuon of 
his name from the approved list.* One refumng to cany out a 
court's order to a rulroad to supply equal facilities to all for the 
interchange of interstate commerce is guilty of contempt, though 
he might have left service with impunity.' 

From what was s^d in the foregoing section as to the binding 
effect of injunctiona on persons not parties to the original bill, 
it follows that such persons are liable for contempt committed 
in violation of the injunctive order/ and this is true even 
though the party might, on account of dtizensUp, have been 
precluded from the possibility of beii^ made a party to the 
ori^nal bill.' Otherwise no pos»ble relief could be afforded a 
pluntjff by way of any other than the moat inclumve "blanket 
injunction," and the courte would be powerless to maint-ain their 
effectiveness or dignity. 

The punishment for contempt is by fine or imprisonment, or 
both, and is administered in the discretion of the court. Where 
damages are assessed, they will of course be adjusted to the 

t Qompen t. Book! Store ft lUago Co., 87 WmIi. L. B. 70e, 33 App. D.C. 61ft ; 
Paltsnon f . Buildinc Tradea Coiindl, 14 P*. Dtot. Rep. 843. 

> HutUg Satli * Door Co. >. Faiilo. 143 Fed. 363. 

•Toledo, eto., R. Co. «. Fmum^vmu Co., 64 Pad. 740; /n n Lannon, IW 
TIM. 640, 17 Sup. Ct. 6SS. 

'7iir«Ii«iiioD,fu]7ra,' Conkari.Biuaall, IllPad.417. 

* Conkey «. RnnoU, mqira. 
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injury done. A corporation* or a voluntary aasociation* 
may be adjudged guilty of contempt and fined, their nature 
forbidding imprisonment, though responsible members of an 
unincorporated union may be committed to prison until a fine 
assessed agfunst it is paid, this liability being based on the part- 
nership relation of the members of a voluntary association, in the 
view held by the court.* Persons carrying out the mandates of 
an organization and thereby violating an injunction cannot 
offer the defense of agency, but are themselves guilty of con- 
tempt if they were aware of the existence of the order/ 

Contempts are classed as civil or criminal as the proceedings 
contemplate chiefly the relief and benefit of the compUunant 
who is injured by a noncompliance of the defendant with the 
injunctive order, or the punishment of the guilty person as a 
vindication of the authority of the court. The line between 
the two classes is not always easy to draw, mnce a mngle pro- 
ceeding may partake of the characteristics of both.* Punish- 
ment by imprisonment may be remedial as well as punitive, tmd 
civil contempt proceedings frequently result not only in the im- 
podtion of a fine payable to the complainant, but also in com- 
mitting the defendant to prison. But imprisonment for civil 
contempt is coercive, to secure the performance of the order of 
the court in behalf of the complainant, and release will follow 
compliance; whereas the penalty in a criminal procedure is 

1 CUoasD Typothetw i. rraoUin Union, 36 Cbl. Legal N«wi 18 ; sffirmsd, 
FranUm Doion t. People, 220 III. 356, 77 N.B. 176. 

t A. R. Bftrnee k Co. ■. Chieaco Trpognphieal Uotoa, 232 HL 402. S3 N.E. 
032; pAtt«tK>n f. Dutrict CouQcii, 31 Pa. Sup. Ct. 112. 

* Fattenon i. District Coundl, mim. 

• in r« BMsette, 111 Fed. 417: Ofttiow*. Baoiiiiig.106 Wla. 1,81 N.W. 1003. 
•BMsette I. Coaicey, nprtt! O'Brien t. People, *upra: Vilter MIk. Co. •. 

Humphrey, ntpra. 
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puniBhineiit for a completed ut of disobedience, and im|»ison- 
ment in such a case would be (or a d^nite term.' Tbe mixed 
nature of the i»oceedins8 ia manifest from the fact that the 
performance of the court's order to compensate the complun- 
ant is a vindication of its authority ; while the complainant is 
also indirectly benefited by the effect of a criminal punishment 
to prevent a repetition of the disobedience ; though such in- 
direct result cannot operate to convert a criminal contempt 
into a civil one.* An order of a court assessing a fine for con- 
tempt and directing that the fine be pajd over to the ori^nal 
complainant was on appeal modified in respect of ttie dispoation 
to be made of the fine, the court saying that there was no statute 
in the state authorizing the appropriation of a fine imposed for 
contempt of court to the party injured by the act constituting 
the contempt.* The distinction between a refusal to do an act 
commanded for the benefit of the complainant, and the doing 
of an act forbidden, affords a basis for classifying contempts as 
civil or criminal. In the former case the original complainant 
is a pSiTty; in the latter, only the state. In the former the rules 
of evidence and procedure will be civil ; in the latter, criminal, 
involving substantial differences in the rights and constitutional 
privileges of the defendants ; and one improperly sentenced or 
held for the payment of damages to a complunant on account 
of the violation of an injunction may on appeal be absolved from 
that obligation and yet be guilty of contempt of court and 
Uable to pumshment criminally.* 

t Qompen m. Buck* Stars A Ranse Co., 22117.8. 418, 31 Bup. Ct. 402. 
* Gompera i. Bnoka Stove tc Range Co-aupro. 

* A. R. Bamea ft Co. >. Chteaso l^poET&phical nnion. tupro. 

* Ooinpen v. Bucks Btove ft Ranca Co., 221 VS. 418, 31 Sup. Ct 402 ; Wor- 
^duf-Seuls. 121 D.8. 14. 
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An injimction againat interfereDce with the oiwIb or interstate 
commerce, or with private bunness, may be violated by the 
oommiB^on of criminal acta. These are of courae pimishable a^ 
contempts, ma.ee they are acts of disobedience to the orders of 
the court, but are none the lees indictable as crimes, whether 
the contempt was civil or criminal.^ "A cotul enforcing obedi- 
eaee to its orders by proceedings for contempt is not executing 
the criminal laws of the land, but only securing to suitors the 
rights which it has adjudged them entitled to." * 

Sbction 128. AfediaHon and Arbitration, — In the matter of 
the adjustment (^ labor disputes, it is obvious that, as in any 
other class of disputes, the parties may agree to terms of settle- 
ment suggested by friendly interveners, or may agree to refer 
the question in dispute to a person or committee chosen for the 
purpose. No question of eoforconent or of legal construction 
could well arise under such circumstances, since adjustments of 
this sort take form and effect entirely from the mutual agree- 
ment of the parties in interest. As favoring the peaceful settie- 
ment of labor disputes in lieu of resort to strikes and lockouts, 
laws have been enacted in more than one-half of the states of 
the Union, and by . Congress, providing for the formation of 
boards or tribunals for the adjustment of cases submitted to 
them. SnbnuBHonmaybe made on the motion of the parties, 
or of either of them, as the law may provide ; while in some in- 
stances intervention is authorieed on the initiative of the board 
or of a local municipal officer. The duty of preliminary inquiry 
and of making efforts at mediation may devolve under the 
statute on the commissioner of labor of the state, either on his 
own initiative or by request. 

• N.r., ex., «It. 30, wo. 776. • In r* Deba. tupra. 
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The law vaty provide for a state board,' or for local boards,* 
or for both state and local boards.* Where the latter provision 
exists, the local boards may be anthorixed to ask for advice and 
assistance from the state boards,* or they may be independent 
and have full powers of action." The methods of constituting 
the boards vary, though it is usually provided that their mem- 
bership shall represent both employers and employed. State 
boards are commonly appointed by the governors, while local or 
special boards may be selected by the court or judge having jur- 
isdiction in the locality, or the members may be chosen one by 
the employer, one by the workmen, and a third by Uie first two. 
If the dispute is one involving the membership or interests of 
a labor orgsnixation, such oi^^zation may, according to the 
provisions of a number of statutes, have representation on t^e 
board. 

Mediation is the attempt to procure an agreement between the 
iea by such mutual concessions as con«deration and advice 

ly result ItL It is made the duty of nearly all the state boards 

attempt mediation when information is received of actual or 
ihreatened difficulties. Arbitration involves a hearing of the 
parties and an award based on the apparent equities of the case. 
This will not be usually undertt^en except on the request of the 
parties or of one of them, and is binding only as assented to by 
both iMuties in the application or consent for submission. Ap- 
plicants are obligated to munUun unchanged the status of em- 

■Cal., Aota 18S1, oh. SI; Contk., O^.. mnm. 4708-4718; HI., R.S.. eh. 10, 
•SOB. 19-26; Mmi., Acta 1909, eh. £14, tee*. tO-lO; Mian., R.L.. Beoa. 1838- 
1884; N.Y.,C.L.,cb. 31, SMB. 140-148: Ohio, Can. Code, Moa. 1069-1070. 

I Eaiu., O.B.. tee*. 332-341 ; Md.. Pub. O. L., Art. 7, Moa. 1-6, Acta 1904, 
oh. 318 1 P&., B.F. Die., p. 132, bmb. 68, 67-70. 

•Cal.. Mmi., Minn., N.Y., eto. 

•MaM., Ohio. iMinn., N.T. 
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ployment conditions until the determination of the board can be 
reached. Provision is made in moat instances for the attendance 
of witnesses to be enforced by subpoenas, and one or all the 
members of the boards are authorized to administer oaths in 
respect of the matters connected with the performance of their 
duties. It is provided in some statutes that persons disobeying 
the subpoenas or refusing to answer the questions propounded 
by the board shall be certi&ed to a court of the county or district 
and punished for contempt. In this connecl^on may be noted 
a decidon of the supreme court of Missouri ' declaring this 
provision of the statute of that state imconstitutional and void, 
mnce the court has no power to exercise such a prerogative ex- 
cept in administering justice in cases before it in its own juris- 
diction, and cannot so act in behalf of any other body or tribunal, 
even another court. The court did not dispute, however, the 
power of the legislature to make a refusal to testify a misde- 
meanor, punishable by fine and impriBonment by a court of 
competent jurisdiction.* 

The methods proposed for enfordng obedience to awards by 
the boards are various. Some statutes depend upon publicity 
alone, though in oth^B they undertake to give the decisions the 
effect of a judgment of a court of law, to be enforced by execu- 
tion ; while in others, disobedience is made pumshable as for 
contempt of court. It is to be borne in mind that these pro- 
visions apply only when there has been an agreement to submit 
the question and to abide by the awards of the boards, there 
being no statute that [owides for actual compulsory arbitrar- 

> state *. Byui, 182 Mo. MO, SI S.W. 43S. 

■ 8m Intentatfl Commeroe Commiarion ■. Brimaon, t6i D.B. U7, U Sup. Ci. 
19, M to the power of a oommWon to call on • oourt to lue H* powen to BBoara 
thscMDj; at tettimonr. 
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tioa aod the acceptance of awards. But even bo, the power of 
a court to take over and enforce the findings of such a tribuniU, 
whether Urn enforcement is to be by meaas of contempt pro- 
ceedings or otherwise, ia of at least doubtful feasibility under 
the controlling provifdons of the constdtutionB of the various 
states and of the United States. 

An instance of an attempt to combine functionB tqipears in a 
statute of Kansas,^ which undertook to establish a "court <^ 
viffltation," with jurisdiction over the operations of rfulroads. 
This court was to have power to make and enforce orders to the 
extent of appointing a receiver for any road not complying 
therewith. It was also authorised to issue orders and compel 
obedience thereto in cases of disputes afTecting rulroad eta- 
ployees. This law was declared unconstitutional by both state 
and federal courts as being an attempt to confer on a sit^e 
body legislative, administrative, and judicial powers, contrary 
to the provisions of the constitution.* 

The costs of hearing before these boards are usually to be met 
by the state, though in some states the parties havii^ recourse 
to the boards, or in whose behalf they are formed, are charged 
frith the costs, their apportionment being a part of the award 
which it is the duty of the board to make. 

From the nature of the tribunals and the objects for which they 
are created, it is natural that there should have been but littie 
jucUcial con^deration given to the laws establishing them or to the 
operations of the boards themselves. The statute of Michigan * 

> Acta ISQS-g. oh. 2S. 

• state I. Johnston, 61 Euu. 803, 60 Pao. lOOS; Western TTmon Tel. Co. • 
Myatt, 90 Fed. 33S. 

' ex., sees. 659-66S, u amended by act No. 6B, Aoti 1903 ; lepealed May 1. 
1911. 
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provided for a state board appointed by the governor. Each 
arbitrator could admiiuster oaths, and the secretary, not a mem- 
ber of the board, might, under the direction of the comi, aub- 
poena witnesses, administer oaths, and compel the production 
of books, palters, and documents, the same as courts of record. 
The constitution of the state provides that "the legislature 
may establish courts of conciliation with such powers and 
duties as shall be prescribed by law." No provision was made 
for the enforcement of awards, and the submission of disputes 
was of course voluntary. In a case ' in which the constitutional- 
ity of the statute was challenged, it was upheld by the supreme 
court of the state. As the case was presented it involved the 
validity of an order for a rehearing, one of the parties to an 
arbitration having secured such an order because of cUssatis- 
faction with the award. The court held that the law gave the 
board no power beyond that of rendering and Sling a decision, 
and that in granting a rehearing it had exceeded its authority. 
In another case ' involving the same law, where there had been 
a submisfflon imder an agreement to abide by the decision reached 
in reference to prices, it was contended by one of the parties 
that an award substituting piece rates for wages by the day 
exceeded the authority of the board under the terms of sub- 
misEdon. The supreme court held that if the board had in fact 
exceeded the terms of submission, the contention would be a 
valid one, but since the question was one of prices, and evidence 
as to both time and piece rates had been heard without objec- 
tion, the court had not exceeded its powers. Another point in 
question was the consb^ction to be put on a proviso to the 

> RsDBad >. Btata Conrt of Mediatjon, etc., 124 MIoK MS, 63 N.W. 620. 
■ nnmo *. State Court of MedUtlon, etc., 130 Mioh. 229, 89 N.W. 948, 
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effect that decisions should be rendered within ten days after the 
bearing. The supreme court construed this as directory only, 
and not mandatory, and a delay of twelve days additional was 
held, in the circumstances, not to invalidate the award. 
^ The statute of Louisiana * was enacted under the authority 
/ granted to the l^islature by the constitution "to pass such laws 
/ as may be proper and necessary to decide differences by arbitxa> 
I tion." It provides for efforts at conciliation in cases of labor 
Y disputes on the application of the parties, or either of them, 
or of the mayor of a city or of the judge of a district court. No 
provimon is made for the enforcement of any finding of the 
board, but if its efforts at mediation f ful, its conclusions are to be 
recorded on its books and also at once made public. In a case * 
in which a request for intervention had been made by an as- 
sociation claiming to represent the employees of a street rulway 
company (which clum the company denied), the company 
refused to join in the request, and asked for an injunction to 
restrun the board from making any decision, on the ground that 
such action would cause trouble and dissension among its em- 
ployees. Irregularities were asserted, and the need of inter- 
vention denied. The mayor of the city had sent a statement 
as to strwied conditions and si^gested an investigation. The 
supreme court of the state held that no restraint by injunction 
would be proper on a suggestion of the mere apprehension of 
injury, and that before it could act on questions of alleged 
insularity they should be argued before the board and de- 
cided upon by it. The board was said to be one of conciliation, 
with no power but to form and record a decL^on, and without 

'AetiI8M,~No.'139. 

■ KatlnMd Co. f. Stete BoMd (rf AtUtntloD, 47 Lft. Ann. 874. 17 So. 418. 
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judicial functioo. It ia not bound by technical rules of legal 
procedure, but must conform to the statute under which it 
exists, and should "observe the broad rules of law and equity 
without which a decision cannot be just." 

The federal statute relative to mediation and arbitration,' 
popularly known as the Erdman Act, relates only to common 
carriers and thdr oEScers, agente, and employees engaged in 
interstate commerce, except masters of veseels and seamen. 
The act provides for a commission consisting of a member of 
the Interstate Commerce Commission or of the Court of Com- 
merce, designated for this duty by the Freddent,* and the 
United States Comuussioner of Labor. This commission is to 
exercise ita functions as a mediator on the request of either party 
to a controversy between the carrier and its employees, concern- 
ing wages, hours of labor, or conditions of employment. If 
mediation and conciUation fail to lead to an amicable settlement 
of the difficulty, the commission is to at once endeavor to bring 
about an arbitration of the controversy. The board of arbitra- 
tion is to conmt of three members, one named by the company, 
one by the labor organization representing the employees af- 
fected, and the third by the first two ; if the persons named by 
the parties fail to nominate the third member within five days 
from their first meeting, the conunisdoners for mediation may 
name him. 

Submission to arbitration is by stipulations agned by both 
parties, who agree under liability for damages to muntam the 

' n.B. Comp. Stat., p. 3206, 30 St&t. 424. 

■Prior to the act of March 4. 1911 (36 Btat. 1307), maldiiK this provisioii 
tm to deaJsnatioa by the Preddent. the chairuiaii of the Interstate Conunerce 
Comimuiaii irai fixed upon by the laww a member of the commiaaioD of media' 
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existing status p^tding the <lecia<nk of the board, by which th^ 
I^omise to abide. Equity may enforce the award so far as its 
powers extrad. It has already been noted that equity cannot 
compel the performance of a labor contract against the will of 
any person. Dissatisfaction with the award is not to be a ground 
for withdrawal or dischatge from emplosnnent within three 
months from its rendition unless the party wishing to tenninate 
the relation givee the other party thirty days' notice in writing. 
Awards continue in effect for one year from the date of their 
going into operat on. The award is to be filed in the clerk's 
office of a cu-cuit court of the United States within thirty days 
from the appointment of the third arbitrator, and is to go into 
effect and judgment be entered upon it within ten days from 
the date of its filing unless exceptions for matter of law are filed, 
in which case the operation of the award is suspended until 
determination is made by the court as to the exceptions. This 
deci^on is to become the bans of a judgment at the expiration 
of ten days uidess witiiin that time an appeal is taken to a cir- 
cuit court of appeals. 

There is little from which to determine the judicial construc- 
tion of this act. A case involving the determination by arbn 
tratora of four pointe in issue between a rulroad company and 
an order of telegraph operators *■ resulted in objections by the 
tel^raphere to the award in two points, and a request for an 
entry of judgment as to the remaining two points. The first 
item submitted was as to whether the members of the 
tel^raphers' order employed by the company should "legislate 
for" or act in behalf of its train dispatchers in tiie matter of 
wages and in arbitration proceet^ngs. On this point the ar- 

> /* n Southern Padfio Co., 165 Fad. 1001. 
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bitrators decided in the negative, though the train dispatchers 
were for the most part members of the order and had voted to 
authorize the operators to so act in their behalf. The arbi- 
trators rejected the contention of the organization Uiat only the 
question of agency was submitted, since no mere matter of 
amply determined fact would have been referred for decision, 
but that the f ^ understanding of the submission was as to the 
question of principle or policy affecting the relations of the 
parties and the methods of conducting the dealings of the em- 
ployer with its dispatchers ; and on a showing by the company 
that the duties of dispatchers were efisentially different from 
those of operators, and that the two bodies of employees were 
generally classed as distinct, the award of the arbitrators was 
affirmed. The second contention was that a specific portion of 
the award was not responsive to the terms of the submission. 
This the court found to be well founded, and the plea of the 
company to be allowed to offer an interpretation of the clause 
of the submission under consideration was refused, the court 
holding that where there was no ambiguity there was no room 
for interpretation. It was said that the act providing for ar- 
bitration put the proceedings on no different footing from that 
of common-law arbitrations, i.e., that they rest entirely on the 
agreements made by the parties, from which ^one the arbitrators 
derive thfflT authority. "While the proceeding is judicial in its 
character, the relation of the parties is purely s contractual one ; 
and in no respect, other perhaps than in the application of the 
rules of evidence, does the proceeding partake of the nature of a 
civil action." The rules that govern are therefore those that 
relate to the construction and interpretation of contracts rather 
than to pleadings in a suit at law ; so that if any award is not 
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mipontave to the terms of submunon as they would be ordinarily 
understood, it is not binding upon the parties. 

As to the request for entry of judgmcntt on the uncontroverted 
portaons of the award, the court ruled that, under the proTisions 
of the act governing ezceptiona and appeals, no judgment could 
be entered prior to ten days after the determination of the ex- 
ceptions; and that moreover the general rules applicable in 
proceedings of this sort did not provide tor the enforcement of 
awards by piecemeal, ance each it«m would doubtless be decided 
in contemplation of all, the others, so that while formally sepa- 
rable, the award must as a matter of fact be regarded as a uiut, 
and indiviuble for purposes of enforcement. 



byGooglc 



APPENDIX 

Following is the Held Code (see eec. 4), here reproduced as 
presenting in a concise form the general rules of the common 
law governing the employment of labor. The numberit^ fA the 
sections is that used in the Civil Code of Montana, 1895. 

SscnoN 2650. The contract of employment is a contract 
by which one, who is called the employer, engages imother, who 
is called the employee, to do something for the bene&t of the 
employer or of a third person. 

Sec. 2660. An employer muet indemnify his employee, except 
as prescribed in the next section, for all that he necessarily ex- 
pends or loses in direct consequence of the dischai^ of his duties 
as such, or of his obedience to the directions of the employer, 
even thot^h unlawful, unless the employee, at the time of obey- 
ing such directions, believed them to be unlawful. 

Sec. 2661. An employer is not bound to indemnify his em- 
ployee for losses suffered by the latter in consequence of the 
ordinary risks of the business in which he is employ^l. 

Sec. 2662. An employer must in all cases indemnify his 
employee for losses called by the former's want of ordinary 
care. 

Sec. 2670. One who, without conmderation, undertakes to 
do a service for another, is not bound to perform the same, but 
if he actually enters upon tta performance, he must use at least 
slight care and diligence therein. 

Sec, 2671, One who, by his own special request, induces 
another to Intrust him with the performance of a service, must 
perform the same fully. In other cases, one who undertakes a 
gratuitous service may relinquish it at any time. 

Sec. 2672. A gratuitous employee, who accepts a written 
power of attorney, must act under it so long as it remains in 
force, or until he gives notice to his employer Uiat he will not do 

BO. 
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S>c. 2673. One who, for a good conaderation, agrees to serve 
another, must perform the service, and must use ordinaiy care 
and ditigeace therein, so long aa he is thus employed. 

Sbc. 2674. One who is employed at his own request to do 
tiiat which is more for his own advantage than for that of his 
employer, must use great care and diligenoe therdn to protect 
tiie interest of the latter. 

Sec. 2675. A contract to render personal servioe, other than 
a contract of apprenticeship, * * • cannot be enforced 
agunst the employee beyond the term of two years from the 
commencement of service under it ; but if the employee volun- 
tarily continues his service under it beyond that time, the con- 
tract may be referred to as affording a preeiunptive measure of 
the compensation. 

Sec. 2676. An employee must substantially comply with all 
the directions of his employer concerning the service on which 
he is engaged, except where such obedience is impoaedble or un- 
lawful, or would impose new and unreasonable burdens upon 
ilie ^nployee. 

Sec. 2677. An employee must perform his service in conform- 
ity to the usage of the place of performance, unless otherwise 
d&ected by his employer, or unless it is impracticable, or mani- 
festly injurious to his employer to do so. 

Sec. 2678. An employee is bound to exercise a reasonable 
d^ree of skill, unless his employer has notice, before employing 
him, of his want of skill. 

Sac. 2679. An employee is always bound to use such skill as 
he possefiaes, so far as the same is required, for the service speci- 



Sec. 2680. Everything which an employee acquires by virtue 
of his employment, except the compensation, if any, which is 
due to him from his employer, belongs to the latter, whether 
acquired lawfully or unlawfully, or during or after the expiration 
of the term of his employment. 

Sec. 2681. An employee must, on demand, render to his 
employer just accounts of all his transactions in the course of 
hb service, as often as may be reasonable, and must, without 
demand, give prompt notice to his employer of everytlung which 
he receives for his accoont. 

Sec. 2682. An employee who receives anything on account 
of his employer, in any capacity other than that of a mere ser- 
vant, is not bound to deliver it to him until demanded, and is 
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not at liberty to send it to him from a distance, without demand, 
in any mode involving greater risk than its retention by the 
employee himself. ■ 

Sec. 2683. An employee who has any business to transact 
on his own account, elmilar to that intrusted to him by his 
employer, must always give the latter the preference. 

Sec. 26M. An employee who is expressly authorized to 
employ a substitute is liable to his principal only for want of 
ordinary care in his selection. The substitute is directly re- 
sponsible to the principal. 

Sec. 2685. An employee who is guilty of a culpable d^jree 
of negligence is liable to his employer for the damage thereby 
caused to the latter ; and the employer is liable to him, if the 
service is not gratuitous, for the value of such services only as 
are property rendered. 

Sec. 2686. Where service is to be rendered by two or more 
persons jointly, and one of them dies, the survivor must act 
alone, if the service to be rendered is such as he can rightly 
perform without the ud of the deceased person, but not other- 
wise. 

Sec. 2700. Every employment in which the power of the em- 
ployee is not coupleid with an interest in its subject is terminated 
by notice to him of : 

1. The death of the employer ; or, 

2. His legal incapacity to contract. 

Sec. 2701. Every employment is terminated : 

1. By the expiration of its appointed term. 

2. By the extinction of its subject. 

3. By the death of the employee ; or, 

4. By his legal incapacity to act as such. 

Sec. 2702. An employee, unless the term of his service has 
expired, or unless he has a right to discontinue it at any time 
without notice, must continue his service after notice of the 
death or incapacity of his employer, so far as is necessary to pro- 
tect from serious injury the interests of the employer's successor 
in interest, until a reasonable time after notice of the facts has 
been communicated to such successor. The successor must 
compensate the employee for such service accordii^ to the 
terms of the contract of employment. 

Sec. 2703. An employment having no specified term may 
be terminated at the will of either party, on notice to the other, 
except where otherwise provided by tins title. 
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Sbc. 2704. An employmeot, even for a specified term may 
be terminated at any time by the employer, in case of any will- 
ful breach of duty by the employee in the c<nTBe of his employ- 
ment, or in case of ius habitual neglect of iiia duty or continued 
incapacity to perform it. 

Sec. 2705. An employment, even for a specified term, may 
be terminated by the employee at any time, in case of any will- 
ful or permanent breach df the obligations of his employer to 
him as an employee. 

Sec. 2706. An employee, dismissed by his emptojrer fcH- good 
cause, is not entitled to any compensatiou for services rendered 
since the last day upon which a pasrment became due to him 
under the contract. 

Sec. 2707. An employee who quits the service of hia employer 
for good cause is entitled to such proportion of the compensation 
which would become due in case of full performance as the 
services which he has already rendered bear to the services which 
he was to render as full performance. 

Sbc. 2720. A servant is one who is employed to render per- 
sonal service to his employer, otherwise than in the pursuit of 
an independent calling, and who in such service remains entirely 
under the control and direction of the latter, who is cfJled his 
master. 

Sec. 2721, A servant is presumed to have been hired for such 
length of time as the parties adopt for the estimation of wages. 
A hiring at a yearly rate is presumed to be for one year ; a hiring 
at a daily rate, for one day ; a hiring by piecework, for no speci- 
fied term. 

Sec. 2722. In the absence of any agreement or custom as to 
the term of service, the time of payment, or rate or value of 
wages, a servant is presumed to be hired by the month, at a 
monthly rate of reasonable w^es, to be piud when the service 
is performed. 

Sec. 2723. Where, after the expiration of an agreement re- 
specting the wages and the term of service, the parties continue 
tiie relation of master and servant, they are presumed to have 
renewed the agreement for the same wages and term of service. 

Sec. 2724. The entire time of a domestic servant belongs to 
the master ; and the time of other servants to such extent as is 
usual in the buMness in which they serve, . . . 

Sec. 2725. A servant must deliver to his master, as soon as 
with reasonable diligence he can find him, everything that he 
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recmves for hia account, vithout demand ; but be is not bound, 
witbout orders from his master, to send ai^tbing to him through 
another person. 

Sec. 2726. A master may discharge any servant, other than 
an apprentice, whether engaged for a fix^ term or not : 

1. If he is guilty of misconduct in the coiu-se of bis service, or 
of groas immorality, though unconnected with the same; or, 

2. If, being employed about the person of the master, or in a 
confidential portion, the master discovers that he has been 
guilty of misconduct, before or after the commencement of hia 
service, of such a nature that if the master had known or con- 
templated it, he would not have so employed him. 

Ssc. 2760. One who officiously, and wi^out the consent of 
the real or ^>parent owner of a thing, takes it into his possesmon 
for the purpose of rendering service about it, must complete such 
service, and use ordinary care, diligence, and reasonable skill 
about the same. He is not entitled to any compensation for his 
service or expenses, except that he may deduct actual and neces- 
sary expenses, incurred by him about such service, from any 
profits which his service has caused the thing to acquire for its 
owner, and must account to the awner for the rendue. 
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ComUiiatioiia — aa affeotiiig lesality 
of ttotioDa, 24fi. 264, 286. 
(or what objecta lawful, 213, 214. 
of labor and capital, statua of, 215- 

219, 290. 
restrictive, 250-263. 
(iM obo Labor orgamiatiom.) 
Commaree, intentate, interferenoa with 

enjoioable, 254, 255. 321. 
Commisdaiiers of labor, 211, 212. 
CDmmonlaw — code of, 341-345. 
atatutea changiDS, 8, 0, 89, 111, 112 
(note), 169-172. 
Company doctors, 72. 
Company atorea, M. 09, 70. 
CompenaatioD for injuriea to empk^eea, 

187-198. 
Competency of employeea. 27, 28. 
~ kB juBtifying boyootts. 



Complianoe with atatutea, 98, 90, 120- 

131. 
Conaiuraey — against workiDgmen, 
Matutea prohibiting, S61. 290. 
Mtuing interference with emiJoy- 

ment, 298, 299. 
classes of, 258, 269. 
doctrine of, £67-261. 
Conatitutionality of statutes, 3, 6. 
Contempts — civil and crimiDal, 320- 
331. 
criminal acta as, 331. 
direct and constructive, 323-325. 
interference with receivershipa a«, 

326. 326. 
labor organiiations liable for, 329. 



■tatatM ncDlatinE, 324. 325. 

what oanBtitutes. 323. 326-328. 

who liable for, 328. 
Contract — freedom of, 4, 6. 

grounds for inteifereDee with freo- 
dom of, 6-9. 

limitations on freedom of, 6. 7. 

not to join unions. 296. 

(rf labor orgHuiutiODa. 235-340. 

to employ union labor. 240-242. 

waiving rights, 94, 06, 144-149. 
Contract of eoiployioent — Iweach of 
by employeea, I4r-t6. 

Ixeach of by employers, 24-27. 

Iweacli of, endangering life, 22. 

change of cireumataiicea as aSeotiiis, 
31,32. 

conditions of, 2-6. 

deception in, 4. 

diasolution of, 30-33. 

effect OD, of agreement to ^ve aatia- 
taction, 28, 29. 

effect on, of rules, customs, etc., 3. 

enforcement of. 12-16, 318, 319. 

enforcement of, statutory proviaiona 
for, 10-23. 

entire, 12, 16, 16. 

foitns of, I, 2. 

freedom to make, 4-7, 315, 316. 

implied. I. 

interference with, 36-42, 290. 

must be in writing irtien, 1. 

procuring breach of, 35-42. 

repudiatioD of, damagea for, 24^27. 

aeameD, 23, 24. 

second during term of firat, 21, 22. 

term of, 9-12. 

ttfinination of, 30-33. 

with intent to defraud, 17-21. 
Contractors' bonds as proteotum for 

wages, 62. 63. 
Convict labor, 122, 123. 
Convict-made goods, sale of, 122, 123. 
Codpcrative associations, 207. 
CoSperative insurance of workmen, 184, 

185. 
Corporatioiu — as subiecta of special 
Uws. 67, 68 (note). 

liability of stockholders for wage 
debts of, 63. 
Course of employment, 176-177, 202, 
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Conrta, idation at, < 



s remedy for breaoh of 
ooDttoct. I4-ie, 24-27. 
&i*an)ed in injuQetion niito, 817. 
recoverable for iDterference iritli 
emploTmeot, 35-39. 2M, 207, 298, 
300-301. 
who liaUs for, in strikes, etc., 3D1. 
Day ot ntt, weekly, SO. 
Death a* sftaetins contracta of em- 



DecMsed emidoyeee, payment of wacee 

due, 46. 
Discharge of employeca — BTOund* for, 

27-30. 
Btatement ot cause of, 33-35. 
Discharged employees — duty of, ta 

secure other employment, 26, 26. 
payment of wages due, 63, Si. 
Discouots and bonuses to employees 

makiDK purchases, 41. 
Domestic products, prefeMmce ot, lor 

puldic use, 118, 119. 
Duties ot employers and employees, 

2,3. 
(««( also Emidoyers' liatulity). 

Eating in certsJn vorkrooms, 84. 
"" " 1,210,211. 

igUgenoe of, 109-204. 
pensions for, 206, 207. 
light to recover damages for inter- 
ference with employment, 3S-30, 
294. 297, 298, 300-304. 
special stock for. 206. 

s of, liability of employers for. 



20S, ! 

Emtdoyer and emtdoyee — basis i 
reJatioD of, 1, 2. 
inequality of, as p^ies to contrac 
6, 7, S3, 72, 216, 2S1, 252 (note). 
joint liability of, for injuries, 204. 
status of, how determined, 2-i. 
Employers' advances. 17-21. 
Employers' cortiflcatM, 3S-3S. 



EX 367 

Emidoyen^ liability for injuries to ' 

employees, 124^186. 
acts of certified smtJoyeea, 109-111. 
appliances, rule as to, 126, 127. 
association theory of, 168, ISO. 
Boniiaption of risks, 03-98, 140-144. 
assurance of safety, 174, 175. 
care, rule as to, 124-126. 
care, standard of, fixed by statute, 

127-131. 
common employment, 167, 168. 
comparative negligence, 152, 1S3. 
compliance with statutes as aSeet- 

ing, 03-07. 129. 
contemplated risks, 158, 169. 
eontractJDg out, 144-140. 
contracts with labor orgamsations, 

170, 180. 
contributory negligence. 149- 1S2. 
customary method or use, departure 

from, by employee, 131. 
dangerous occupations as affectinB 

degree ot care, 126, 126. 
defenses of emidoyers, 139-169. 
departmentBl doctrine, 150, 160. 
details of work, 178,179. 
direct orders of employers. 173, 174. 
duties of employers, 124-138. 
telIow~aervants, duty in hiring, 18S, 



156. 
teUow-service, theories ot, 158-167. 
inspection, duty ot employer as to, 

131-136. 
inspections, govermneat, effeot of. 

133, 134. 

instructions and warnings to employ- 
ees. 137, 13S. 

instrumentalities, supply of, 120. 

JDsuranoe. 180-1S4. 

labor orgaoiiations. contracts witb. 
179, 180. 

law determining, 124. 

maintenance and repair, 180, 131. 

ue^igence, 139. 

non-delegabte duties of employer, 188. 

ownership of appliances, eHeot of, 

134, 136. 

place and instrumentalities, 120, 127. 
repairs, 130, 131. 
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repain, eSaot of pmulM 

172, 178. 
lulas, duty to nUika, IM, 137. 
lulea ibiftiDs lialrility, 144. 
Mfe plue, 126. 127. 
•tatutM modifjFlDK. 109-172. 
Sunday labor in Tiolatiim al atatute, 

80,81. 
Twiation of eotuaa of vatiaraitB.t, 

176-178. 
-rioe-principBli, IM, 108-187. 
violation of atatate*. 93-S8, 127-120. 
" Tolanti non fit InjuiiB," 140. 
Toluntem. 1, 177, 17B. 
worldnc tana, 185, 136. 
Employen' liability to thbi panona 

for negUx'DOB of employaca, 201— 

204. 



37-40, 301, 302, 317. 



MUted, G. 
Employment, foremen, ete., aoii(|>tln( 

teea for fomisliins, 211. 
Em[doyment, nnr, duty (rf employaa 

to seek, after diachaixe, 26, 20. 
Eaililoyment, offiv of different, by 

employtt alter breach of oontnct, 

26. 
Emidoyinent ofEoea, 208-211. 
Enforcemeiit of labor contract, 12~16. 
atatutea providing for, 16-23. 



of, 100, 112, 116. 
Entioing emcJoyeea, 36-40. 
Equity contml of labor orgsoUatiau, 

22G, 300-317. 
Erdman Act. mediatioD and artdtra- 

tion under, 337-340. 



108-116. 
grounda ita, 112*1 10. 
Exemption of wagea from Bamlahnwnt, 



Factory r^ulatjona, 83, 84, 8S, 00. 
Feee for employment, foremen, etc., 

leocivlng, 211. 
Fcflow-aariee (aw EmployKa* lia- 

bili^). 



827. 
Fines tea iic^erfect work, SO, fil. 
Knea on DonMnembna by labor or 

aatioiu, 200, 280. 301. 
rec ov ery of, 301 . 
Hre eaeapea on factoriea, etc., 83. 
Foodnot t( 



1,84. 
eto., reociTinK feea tor e 



, 4-0, 316, 316. 
I aSectins, fi-4. 

fix phyHcal 
~ 116, 110, 



310, 327, 3 
Freedom to trade, 70-72. 
TuH erew on raiboad traina, lawa n- 

goirinc SG, 91. 

Qamiihment of wagca, 66-67. 
Ouarda for dansecoua maehfiiwy, S3, 
84.80,02. 

Hiring by Amt, veek, month, (n year, 

(fleet of, 0-11. 
Horamhoaa, examination and licena- 

ingof, 109. 114. 
Hnqntal feea, withlxdding, 61. 
Boura (rf labor — in bakerka, 74, 7S. 

in minca, etc., 74. 77. 

of wtnnen uid children, 101~103. 

on public works, 74, 76, 78, 79. 

on raOroadi, 74, 76-78. 

regulation of, 73-70. 



lUiterate 
lie. 
Implied oi 
Inplied term of oontiaeta of empUv 

ment, 9-11. 
Incompetence — aa afleoting wage 
ntea, 47, 48. 
aa ground for ditcharge, 27, 28. 
InjundionB — antitruat act enfuceable 
by. 321, 
appeal! from, 312, 318. 
award of damagea, 317. 
huKUnc when. 310-313. 
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InjoDelioiu — ConHmMS. 

"bUnket injtmetioiu," 318, SM. 
bond* in caMs of. 310, 3It. 
boycotta aabject to when, 318, 81V. 
davM of, 305,806. 
ariroinal act*, h mch, not mbJAot 

to, 307, 308. 
dtadomre of trade aeoretf. 13, 14. 
effeot of statutes legaliilng Wmt 

orsamsadoni on, 314, 31fi. 
effect on peraona not partiee, < 
employment in vicdatioa of prior 

oootract subjeot to, 13, 14. 
granted when. 300-308. 

o HtrikM, 310-421. 

■, 296, 207. 
interfereooe 

with, 308. 
irresulftrity in, effeot of, 31 1. 
inued at whoae initanoe, 308, 310. 

317. 



>aitia, 217, 

221, 222, 313, 314. 
Hbel. aa lucb, not aubjeot b>, 30S-310. 
IDM1& Underinc, 255, 308, 321. 
mandatory. 305. 
modem uae of, 300. 
natura of, 305. 306. 
obedience leguired when, 311, 312. 
pcnoDa bound by, 313, 314, 328. 
penuaoon aubject to, 319, 320. 
picketlnK. 821-323. 
pwiimlnary or interiocatory, 306. 
prevention of disruption of unitnia. 

217, 317. 
"probable espeetandea" protsoted 

by, 316. 
ptotMtion of intansible righta by, 

315, 316. 
■tate may procure, 308. 
•trikea subject to, when, 320, 321. 
validity of, how detemdned, 311, 

312. 
Injuries to emi^oyeea — by third per- 

Bona. 42, 43. 
compenaation for, 187-108. 
cmidoyna' liabiU^ for, 134-186. 
InaolTency of employer, effect of, 32. 
tsmpeetiaa — employesa' duty aa %a, 

I81-13S. 



of faotmiM, eta., laws nlatiox to, 83, 
84,8ft-M, 133. 
Inapeetma' oortifiaalea, 98, 99. 
InqMctora, factory, 92. 03. 
Insuranoe — aoddeut, freedom of ent- 
ployeea in procuring, 72. 

employers' liability, 180-184. 

tnutoal, of Moployera, 184. 

workmen's, 184-186. 
Interference with contraeta of emidoy- 
ment. 35-42. 296. 

civil and criminal liability for, 304. 

damsgee for, 297-304. 

motive, 30-39. 297. 298. 

remediea for. 300-323. 

sUtutea probiUtiDg, 30-41, 290, SOQ. 
Intentate Mmuneree. intetf ereuoe with, 

255.266.308. 
iDtimidation of emidoycn and em* 
ployesa, 41, 42, 280-280. 297-300. 

t^ labor orgaoisationa, 298-300. 

BtatutM prohiUting. 299. 300. 
Intoiioation of employeea, 201. 

procuring. 4% 43- 
Inventiona of employees, 73, 74. 



LaborBgenta,210,21I. 
Labor as eapital, 5. 253. 316. 
Labor bureaus, 211,212. 

(••> al*0 Employment offloee). 
Labor organiaatioiui — actiona by and 
Bgainat, 217-224. 

antitruat lawa m aSeatIng, 253-350. 

applieationa for membenhip, 233. 

aa affecting third parties, 214. 

badges of. 250. 

bribery of officers of, 234, 236. 

by4awB, rules, etc., of, 220-230. 

doaed shop agteemenia of, 240-246. 
302,303. 

ooerdon by, 229. 236, 240. 243. 240, 
273. 274. 286. 287. 326. 

MiUectJve agreements. 236-240, 246. 

contracts by. 224, 236-240. 

oontfacta of, effect on individual 



contracts of, validity of, 235-237. 239. 
oontraets to conploy only membms of, 
240-242. 



2b 
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Mttttseto witlk, M affeatlac eajiay- 

a»' lubOity, 179, 180. 
oMpMBte eh>n«tw ol, 2tV-22C 
dMUMMfor acta of. 231. 232, 239,242. 
diaohkTgs of wotkmoi oo Bcnoniit of 

membenUp in. 233, 234. 
dlMolutioD <a. 237. 232. 2111. 
embeiileiDeDt of fund* f^, 226, 22A. 
enforcement <rf role*, eto., irf, 220- 

229. 
oDJoiiubla, 217, 231,222. 
equity court* bert luited to deal 

with, 226. 
ezemirtioiii ofAictiiis. 318, 263. 260. 
evuMoa m intetfennee wilJi em- 



finee by, 214, 316, 226-230. 340, 266, 

207, 2S0, 301, 327. 
Ineoiporated, status of, 217, 218. 
interferenoe, statutM ptohibitincr 

290.300. 
intetference with emiiloyliieiit by, 

296-300. 
labds or tntde-marka of. 24&-2S0. 
law (ovei-niiv, 217-226. 
kgality of. 213. 214. 
liability of, foi dunacea, 222. 223. 

207'-209, 301-304. 
lial^ty of, in contempt prooeedlnv, 

313, 327-329. 
UabiUty of members, 222, 223, 304. 
mandamus to restore memberahip in, 

231, 232. 304. 
memberahip in, 230-234. 
nature of, 213-217. 
numbeie. eoennve effect of. in, 246, 

264, 262, 274, 277. 
offlciala of, may advise members, 

376, 276. 298. 
organiaers of. may not lncit« strikes, 

276, 320, 321. 
partnership obaracter of, 219-221. 
payment of strike benefits by. 276. 
principals and agents in, 224, 238. 
protection <rf employee* aa membera, 

233, 234. 
reproentAtive oapadty of i^laen. 



reatoBlion to membenhlp, 2S1, 232; 

304. 
liral nniona, 200-298, 302, 317. 

nilea, tqr-lawa, eto.. of. 226-230. 

mlea of. aa affecting freedom of OOB- 
tiaot, 6, 213. 220. 

ruUa of, M detenae in euita for dam- 
ages, 214-210, 220, 230. 

■Utua of, 217-226. 

■uita by and asunit, 217-224. 

unincorporated, statue of, 218-220, 

voluntary oharaeter of, 213, 214, 
213, 219. 
Tinginlatiimn. authority of, 7-9. 



LiaUli^ for duoBgee for interferenoe 
with employment, 36-30, 294, 297. 
298,300-304. 
Liability of emplosraes for netfigent 

acts, 100-201, 204. 
Liability of employers — forlnjuriesbr 
Btrikers, 260, 270. 
for injuriee to emidoyeea (est Eim- 

ployera' liability). 
for taxes of employeea, 206. 206. 
to third peieone tor negligence ol 
employeea, 201-204. 
Libel, restraint of. by injunction. 308- 

310. 
LioenaiDiC of workmen, 108-110. 
Liens tor wages, 61, 62. 
Life-saving service, injured employeea 

in, 192. 
limitations on freedom of contract, 

0-9. 
Liquor — sale of, near labor '— "'pr, 99. 
■ale of, to employees. 42, 43, 99. 
taking, into minea. mills, etc., 09. 
uae of. on trains, 90. 

Mails, interference with, enjoinablet 

266, 308. 321. 
Married women, earning of, 100. 
Mechanics', etc., liens, 61. 62. 
Mediation and arlHtration — boards o(, 
how ehoeen. 332. 
oonstruotion of statutee relating to, 

334-340. 
(Mnitiona. 332. 

enforcement of awards, 333, 334. 
statutory proviaiona for, 331-333. 
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Mfne employssa, exaalnttioa aod 
certiGcatioa ol, 106, 109. 112. 

MiDe foremen, certified, etatua of. 109- 
111. 

Mine regulatioiii, SO, 90. 

MiDon, eamlngB of. 106. 

MolJTe as cjement in interferaDee with 
employment, 36, 37, 242. 340, 297, 



Nattosal Guard, proteotioa of work- 

men ai memb«n of, 44. 
Ne^iEence of em^doyeea, 190-204. 
jcrint liability for, 204. 
liability of employee for, 199-201. 
liatdlity of employer to third penoot 

for, 201-204. 
Ncf^gence of emidoyera, liability to 

employecA for (m« Emjlayera* 

liability). 
N^^iECnoe of operators of steam boil' 

en, etc., 200. 
NesIiKence, violation erf aafety lam ae, 

93-87, 127-129. 
Night work by women and cUIdren, 

101, 103. 
Notice of tenninatioa of ooattaot. 

32, 33. 

Orders — dieobedlence of, •■ gronnda 
for discharge, 29. 
ne^gent, by employer, 173, 174. 
Overtime pay, 73, 75, 70. 

P^ree of wages, who is, 40. 106. 
Payment of wagea — due deoeawd em- 
jdoyeea. 40. 

in sorip, 64-69. 

in violation of statute, 46, 47, 65. 

place of, 56. 

time of, as indicating term of ooa- 
traet, 9-11. 

time of, statutes regulating, 61-66. 

to discharged emidoyees, 63, 64. 
Peniiani for emfdoyee*, 200, 207. 
Peonage, lS-21. 
Permanent emplcgrment, oontracts for. 



Physieians, freedom in selectjon of, 72. 
PicketiDg — enjoinable when, 321-i323. 
l8wfu]nB»a of. 276-281. 
statutes prohibiting, 2S1, 2^. 
Plumbers, examination and r^i*- 

tration of. 109, 113,114. 
Police power. 7-9. 
Preference of wage claims over other 

debts, 63, 04. 
Prison labor (jm Convict tabor). 
"Probable expeetanciea," doctrine of, 

310. 
Profit-aharing by employees, 206. 
Property, right to employment as, 

G, 6. 315, 316. 
Protection of emplojreea — a« membora 
of labor organisations, 233, 234. 
as member! of Natiomd Guard, 44. 
as traders, 70-72. 
as voters, 43, 44. 
PubUc printing, union labd oa, 249, 

250. 
Public work, oloeed shop agreameDta 

in, 240. 241. 
Public works — emi^oyment of teddent 
laborers on. 118.119. 
hours of UboT on, 74. 75, 78. 79. 
preference of domestic products for, 

118, 119. 
rates of wages on, 48-60. 



116. 
Railroad repair shops to be maintailMd 

within the state, 120, 121. 
Railroad tr^na — abandonment of, 22, 
271.272. 
special, for workingmsn, 207. 
sufficient crews fcH'. SG, 91. 
Railroad* — employment of illiterate 
engineers, etc., on, 110. 
hours of labor on, 74. 76-78. 
liability laws aSectiag, 171, 172. 
safety appliances on, 85, 89-92. 
Railway mail clerks, injured, 1S2, 19S. 
Rate of wages. 3. 47-60. 
ohanging, 47, 48. 
regulation by statute, 48^50. 
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RmtiBoktaon br toiploycr cf Mriwent 
Mti of flmph>r««, 203, 304. 

Refuul to dMl. 254. 283-386. 

Rvgiatratioii of mi r kiiwa , lOS-118. 

BaKef beue&la. 146-149. 

ReaideDt labonn, prefennee, in «in- 
[doyment, 117-121. 

RcapoDdest Mptrior, dootrinc of, 201, 
202. 

ReatrainJDB orden (Me Injnnottoiia). 

RiKht to ooatnot, 4, 6, 81S, 818. 

Rightaofamployesa — utnukn, 70-72. 
na Tot«n, 43, 44. 

Rulas of emjjoya u mSeetiiii ( 



Safety api^iuioea — in factories, S3, S4, 



diBobedieoos of, ai affeatdns bd>- 

ployera' liaUUty, 03-08, 12T-120. 
eatorcemeDt of, 02. 03. 
Sdwy and wagea, 4S. 46. 
SatiBfaetory aervicea. teat of. 28, 2S. 
Scrip, tokens, etc., payment of wacee 

in, 04-60. 
Beamen. oontraota of employmant of, 

23,24. 
Seata for temale employeea, 103, 104. 
Bnrioe, Tariati<»i of. 29, 30. 
Sicknesa, efFeot of, on oontraet al 

taaiioytaeat, 16, 31, 32. 
Bpeoial lesidation, 171. 172. 
Specific perfonnBDce of oontraota of 

employment, 12-15. 
Btatut«a modifying common law, 8, 9, 

80, 111, 112 (note), 169-172. 
Bteam boilers, ingpeotiOD of, 84. 
Steradorea' bonds for itagea, 62. 
Stock, special, for employeea, 206. 
BtockholdeTa of corporations, liability 

of, for wage debts, 63. 
Store orders as paj'meat tor wasea, 

65-70. 
Street raDways, safety appUanoee, etc.. 



Strike benefits, 278. 



Strike Dotiasa, 260. 
Striken as traspaoama. 273, 274. 
Strilcea — definition of. 261, 282. 
difeet of, on duty of employera, 390, 

270. 
eSeet of, on relation of emidoTM 

and em^OTM, 263, 264, 273. 273. 
f ailuiv to render aoriea boeaiwo of, 

aeo. 

fsar of injuiy during, as i Mou ae for 

violation of oontract, 260, 270. 
tnotament of. 271-276. 
indtement of, enjcanaUe lAm, 320, 

321. 
injuriea to anplojreei aooeptuig 

aerrioe during, 270. 
Injuries to tlmd persons during, 289. 
legality of, bow determined, 282- 

Z66. Z71. 
liability ol municdpahtjea tor dam- 
ages caused by, 271. 
notioe of, in advertasementa for 

laborers, 4, 270. 
of railroad employees, 22, 271. 272. 
participation in, notioe at, not to be 

requiied, 270, 271. 
statutes Buthoricing, 271. 
Bympatlietic, 268. 
unlawful when, 266-268. 
Striking employeee, status of. 283, 

264, 272, 273. 
SuffioieDt compliance with safety law*, 

"" 98, 136. 
Suits at law aa remedies for ioterfer. 

ence with emidoyment. 300-304. 
Suits for wages, 60, 61, 107. 
Sunday labor, 79-82. 

> affecting employers' llatullty, S0,S1. 



Taxe« of etnpli^rees, liability of em- 
ployers for, 205, 206. 

Term of oontraot of employment, 0-12. 

Tips to waiters, 41. 

Ton as basiB (or wage paymsnta, 76. 

Trade agreements. 235-240. 

Trade-marks of trade-unions (ms 
Union labels). 

Trade secreta, diacloaure of, 13, 14. 

Trade-unions (*m Labor organiiationB). 
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Unfur tisto, publioktioo of, eojoiiimUo 

when, 309, 310. 
UnionlAbda— Batrad»-muka, 346-248. 
forgery, eta., of, 249. 
statutee motootillK, 247-249. 
Union labor, coDtr&cta tor ezdumve 
employment of, 240-246. 

Violation of law by emidt^ee, dfeet 
of, on recovary of wages, 46, 61 

Violation of safety laws as ncclvence, 
93-98, 127-129. 

"Volenti nan Gt injuiia," doctrine of, 
140. 



44. 

Wage brokara, 57-60. 
Wage claims — preference of, 63, 64. 
sending outside state for coUeotioD, 
B6, 57. 
Wages — assignments of, S0-.60. 

'■for seeuiity of. 



deductions from, for imperfect work, 

60,61. 
deSnition of, 45, 46. 
due deceased employees, 46. 
due discharged employees, 63, 64. 
for work dcme in Tiolatioi) of law, 

46, 81, 82. 
gamiahtnent of, 6S-A7. 



improper ptvment of, M, 47, 65- 

67. 
Judgments for, 60. 
lial»lity of stooklMldcn of soipo- 

rations for, 63. 
liens for, 61, 62. 
of manied women, 100. 
of minors, 106. 
of women, suits for, 106, 107. 
paid before breach of contract, 10. 
payment of, in scrip, 64-00. 
payable to whom, 40, 106. 
place of payment of, AS. 
prior payment of, f 

estates, etc., 03. 04. 
rate of, 47-50. 
reooTcry of, after brcacl 

16, 16. 
refusal to pay, 64, 56. 
retention of, as pledge, 66. 
suiU for, 60,61, 107. 
time of payment of, 61-54. 
withholding for benefit tandc, bo»> 
pitals, etc., 61. 
Waiver of proTisions of aafo^ lawi^ 

94, 96, 144^149. 
Weekly day of rest. 80. 
Weighing ooal before BC3«ening, 61. 
Women and children, employment d, 

100-107. 
Women — hiring out, to support hus- 
bands in idlmess, 107. 
hours of labor of, 101-103. 
wages of. 48, 106, 107. 
Workmen's compensation for injuries, 

187-198. 
WoAmeo's inannmee, 18i-U8. 
— • ■ in* 207. 
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Law (or the American Fanner 

By JOHN a GREEN, o( the New York Bar 

DetoraUd cloth, xvt -|- 438 fj^^ index, fi.go net; by mait, tiA^ 

" A volume that bears the marks of painstaking effort to prefent 
information that wilt be useful to those engaged in agricuHnre. 
In no sense is the book intended to take Sie place of counsel, 
but merely to fit the owner of a farm to cope with legal ques- 
tions which may arise any day in the conduct of his fan^ 
Any person who will make himself familiar with the contents 
d this book will possess a tibenU education." — Boston Ghbe. 

A Living Wage : Its Btiilcal and Ennomlc Aspects 
^ Rev. J. A. RYAN. Cloth, \zm>, fi.oo not; by mail, ti.ia 
" A clear and concise study of the wage problem." 

The Labor Movement in America 

By RICHARD T. ELY. lamo, half UaHur, |i.ts net 

A historical and critical sketch of the stn^glc of the di^by^ 
day working population of North America for the bettermeDt 
of their condition. 

Labor Problems 

By THOMAS S. ADAMS and HELEN L. SUMNER 

81V, eloth, gilt top, ^1.60 ntt 
"Invaluable as presenting is convenient and accessible fonn 
necessary material that would else have to be searched fa in 
widely scattered sources." — Providence Journal. 

Federal Power over Carriers and Corporations : 

A Study of the Sherman Anti-Trust Law 

By E. PARMALEE PRENTICE. . amo, (loth, %\.%o vet 

This is an exhaustive study of the Shermsui Anti-Trust Act 
and of the Federal powers upcna which the Act is based. 
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Wages in the United States 

Sr SCOTT HEARING, Pb.D., of tbe Wliutcm SdMM^ 
UTCTsi^ td Fennsjrlvania 

Clelk, lamo, ti.7S net ; by mail, S1.34 
Tbb work repFeaenti an exsminatioa of ttatutica offered bj varioiu 



■tatc* and indiutriei in an effort to determine tbe 



vera^ wage u 



United States. A* a scholarly and yet simple statement it is a nloable 
contribution to the study of one side of our social organization. 

Wage-Earning Women 

By ANNIE MARION MacLEAN, Pnrfessor of Sociology in 
Adelphi College 

Cloth, leather bach, lamo, Si.>5 net; by maU, $1.35 
" Thb book needed to be written. Sodetv has to be reminded that 
the prime function of women roust ever be toe perpetuation of the race. 
It can be so reminded only by a startling presentation of the woman who 
is ' speeded up ' on a machine, the woman who breaks records in pack- 
ing prunes or picking hops, the woman who outdoes all others in 
vamping shoes or spoolLog cotton. . . . The chapters give i^mpses 
of women wage-eamers as they toil in different parts oTthc country. 
The author visited the shoeshops, and the paper, cotton, and woollen 
mills of New England, the department stores of Chicago, the garment- 
makers' homes in New York, the silk mills and potteries of New Jersey, 
the fimt &nns of California, the coal fields 01 Pennsvlvania, and the 
hop iudustries of Oregon. The author calls for le^slation regardless 
of constitutional quibble, for a shorter work-da^, a higher wage, the 
establishment of residential dubs, the closer cooperation between ex- 
isting organizations for industrial betterment." — Bostoii Advtrtistr. 

Making Both Ends Meet : 

The Income and Outlay of Rew York WorUng Girls 

By SUE AINSLIE CLARK and EDITH WYATT 

IlUistraUd, chlh, iimo, 370 pages, S1.50 ffef ; by mait, ti.6o 
The prl who, without friends or home, is obliged to earn her living 
in a big dty, &cea a very real problem. Various phases of this prob- 
lem have been dealt with by philanthropic, sodal and religious workers 
and writen, but the solution is seemingly as hr away as ever. Thougjh 
there are many homes and organizations of a semi-charitable nature m 
all our large cities, these really can care for and watch over but a small per 
cent of the working girl population. Those who for one reason or 
another do not come within the radius of these institutions must shift 
entirely for themselves. These are the subjects of Mrs. Clarit and 
Hiss Wyatt's book. 
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American Social Progress Series 

EonxD BT 

Professor SAMUEL McCUNE LINDSAY, Ph.D., LL.D., 

OOLUMBU VNIVEBStiy 



A series of handbooks for the student and general reader, giving 
the results of the newer social thought and of recent scientilic in- 
vestigations of the facts of American social life and institutions. 
Each volume about 200 pages. 

1 — The Mev Basis of CivlUzatlon. By Simon N. Patten, Ph.D., 

LL.D., University of Pennsylvania, J^riee, $1.00 net. 

2 — Standards of Public Horality. By Arthur Twining Had- 

LEY, Ph.D., LL.D., President of Yale University. J^ue, 
ti.oo nel. 

3 — Hisery and Its CauBCB. By Edward T. Devine, Ph.D., 

LL.D., Columbia University. PrUe, {1.25 mf. 

4 — GoTer&ment Action for Social Welfare. Ey Jeremiah W. 

Jenks, Ph.D., LL.D., Cornell University. liice, Ji.oo fut. 

5 — Social Insurance. A Program of Social Reform. By Henry 

Rogers Seagbr, Ph.D., Columbia University. JVUe, $1.00 
net. 

6 — The Social Baals of Rel^n. By Simon N. Patten, Ph.D., 

LL.D., University of Pennsylvania. />?£«, $1.35 net, 

7 — Social Refonnaad the Constltntloo. By Frank J. Goodnow, 
LL.D., Columbia University. Cloth, i^mo, $1.50 nel. 
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Principles of Economics 



By F. W. TAUSSIG, Hemy Lee Professor erf Economics in 
Hamrd Untvenity. 

a volt. C/ittk, Sw, f 4.00 net 



The book desUs chiefly with the industrial conditions of modem 
countries, and most ei all with tfcose of Ike Umted States. 
Economic history and economic development are not con- 
sidered in any set chapters, being touched only as they bapp»i 
to illustrate one or another of the problems of contemporary 
society. 

Amcmg the important chapters are those on Wealth and Labor ; 
The Division of Labor and the Development of Uodcm In- 
dustry ; Quantity of Money and Prices ; Differences of Wages ; 
Wages and Value ; General Wages ; Trade-Unions and I.ahor 
Legislation. 

Of these perhaps the most important is that deaKng with 
General Wages. Here the fundamental questions as to general 
wages as raised by the case of hired laborers is discnssed ; also 
the notion that lavish expenditure creates demand for labor 
and makes wages high. 

The author explains why hired laborers universally desire diat 
employment should be created and dislike labor-saving ap- 
pHaoces. 

The author states the principles of economics in such form that 
they are comprehensible to an educated and intelligent pencm 
who has not beftne made any systematic study <^ the subject 

THE MACMILLAN COMPANY 
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